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RESTORATIVE JUSTICE VS
JUVENILE DELINQUENCY:
THE BALTIC STATES
IN EUROPEAN DIMENSION
Dr. iur. Andrejs Judins

Introduction
The research study “Restorative Justice vs. Juvenile Delinquency: the Baltic States in the
European Dimension” was undertaken within the frame of Project JLS/2007/JPEN/201 financed
by the European Commission.
The research focuses on the impact of the philosophy and principles of restorative justice on
the legal instruments of criminal and Juvenile Justice in the Baltic States.
Principles of Restorative Justice have influenced the development of the criminal procedure
in Latvia and other Baltic States and have promoted the development of new legal mechanisms,
however, the potential of Restorative Justice has not yet been appreciated in full and its application
is still insufficient in terms of its spread and systemic application. In an attempt to ensure an
effective reaction to offences, it is essential to promote a wider application of Restorative Justice
principles in practice, thus developing criminal justice that does not focus on the penalisation of
the offender but on addressing the criminal conflict and preventing criminal recidivism. It is
particularly important in respect of minors with immature personalities, and depending on the
strategy followed in combating crime and the reaction of the state to the committed offence, they
may stay on the path of criminality or, just the opposite, never ever violate prohibitions contained
in criminal law.
The research assesses the traditional approach to reducing crime as well as the capacity of
specific criminal penalties and other legal instruments in restoring justice. The purpose of the
research is to promote the development of new criminal and Juvenile Justice, linking their bases
and aims to the philosophy of Restorative Justice.
A summary and analysis have been undertaken within the frame of the Project of statistical
data, legal acts, examples of good practice and initiatives concerning the implementation of
Juvenile Justice in the Baltic States.
In the course of implementing the Project recommendations were formulated and a
development strategy developed concerning the wider application of principles and instruments
of Juvenile Justice in the criminal procedure if the person suspected of having committed a
criminal offence or charged with the commission of a criminal offence is a minor.
Research findings and proposals were discussed at the international conference “Restorative
Justice vs. Juvenile Delinquency: the Baltic States in the European Dimension”, held in Riga, on
25–27 November 2009.
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1. Juvenile Justice: protection of rights of children vs.
punitive reaction to crime
An efficient protection of the rights and interests of the society and the individual is one of
the basic functions of the state. By performing this function the state establishes and develops
criminal justice – a system of legal norms and public institutions with the supra-task to protect
the society against the most detrimental offences that jeopardize the fundamental rights of
individuals and incurs considerable damage to the interests of individuals and the society. Initially
criminal justice has formed and developed as a repressive system. For many years retribution (a),
the restoration of “justice’’, by causing pain to the offender and incurring damage to his health (b),
the physical elimination of criminals (c), the intimidation of offenders (d) and other repressionoriented concepts influenced the development of criminal justice and characterised its essence.
In the course of its evolution criminal justice acquired new traits, the old concepts were subjected
to critical analysis and reconsideration, a new understanding of criminal justice was developed.
However, new theories and even more progressive concepts of criminal justice do not guarantee
rapid changes in the system of criminal law and in the understanding of the general public what
the reaction should be to the evil generated by a criminal offence.
The contemporary criminal law is more humane and progressive in comparison with the
criminal law that was in existence 100 or 200 years ago, to say nothing about earlier periods. Still,
irrespective of the progressive nature, the purpose to penalise, to repress, to restrain continues to
be an inseparable (and often – very significant) component of criminal justice. The New Criminal
Justice that is oriented solely on assistance to the victim, the offender and the society may be
already outlined; however, its ideas have not yet become completely acceptable for the society.
Several representatives of the society believe that prison is the most appropriate place for the
criminal. Moreover, a more extensive application of deprivation of liberty and the restriction of
liberty for longer periods is supported not only by rank-and-file citizens, but likewise by
professionals in the area of criminal law. Although appeals to implement a more rigorous criminal
policy do not have a direct impact on the imposed penalties they reflect the position of a certain
part of the society and its perception of crime-related problems. There are no grounds to believe
that the support for the repressive penal policy is related to the hope that such policy will have a
positive influence on offenders and will make them refrain from the commission of new criminal
offences. The appeal to impose stricter punishment is related more to the dissatisfaction of the
community with the current situation in crime prevention and the inability of the state to effectively
combat crime. The support to the application of deprivation of liberty on a more extensive scale
is also related to the view that repeat offending cannot be prevented then at least action must taken
to ensure that it occurs later, namely, after the service of the imprisonment term.
As concerns appeals to implement a more repressive penal policy, note must be taken of the
fact that the current policy of criminal penalties that is considered by several representatives of
the community to be too soft and favourable for offenders, is, in its essence, very repressive.
Secondly, the penal policy in Latvia does not become more repressive due to humane consideration
or due to the understanding that it is impossible to protect public safety by stricter and more
severe penalties but by detecting and being aware of the financial inability of the state to spend
huge funds on the maintenance of a repression-oriented system.
9

It must be added that a large part of the society does not consider it correct that after the
commission of a criminal offence the state spends considerable financial resources on the
organisation of the enforcement of criminal penalties. It is only logical that appeals to spend even
more, besides not with the purpose of increasing repression but rather to provide assistance to the
offender (by providing consultations of a psychologist and a social worker, occupational training,
by putting in place and maintaining re-socialisation programmes etc.) encounter considerable
resistance, in particular in such countries of permanent transition as Latvia, where the state lacks
resources to ensure a life worthy of man to its own citizens. However, note must be taken of the
fact, that neither the increase in repression that would objectively require additional funding (a),
nor the ill-considered waiver of effective resocialisation instruments for the sake of an economy of
resources (b) cannot reduce in the long term the level of criminality in the country and guarantee
more security to the society.
It must recognized that on the whole, a large portion of the society is sceptical about the
ability of the state to combat crime, to protect people against criminal offences, to prevent new
criminal offences, to have a positive impact on the future behaviour of offenders. Besides, lack of
confidence in the system is expressed also by those whose professional work is directly aimed at
achieving aims of criminal justice – police officers, prosecutors, judges. Several interviewed process
facilitators give an accurate description of problems of criminal justice in Latvia pointing out that
they lack legal instruments that would enable them to be more efficient in achieving the overall
aims of criminal justice. By using the legal remedies and instruments provided by legal acts, the
system responds in a formal way to criminal offences, however, it provides only a short-term result;
it does not focus on “agents of crime”, it fails to cure the social disease – crime, it only reacts to
its external symptoms, trying to prevent or minimize them.
Still new criminal justice – oriented towards providing assistance but not repression – is in
the process of development. It takes place within the frame of the existing justice – new penalties
and instruments of criminal procedure emerge, the existing means of criminal law are to acquire
a new meaning, practitioners pay increasingly more attention to their mission, aims of work and
its results.
One of such comparatively new concepts is Restorative Justice proposing another/different
view on criminal offences (a), inviting to a different thinking about criminal offences and reaction
to them (b), defines an alternative strategy for the reduction of criminality (c). Over the recent years
ideas of Restorative Justice have undergone a rapid development and they have gained
considerable support in several countries, among them also in Latvia.
Juvenile justice is a set of norms and institutional solutions developed to efficiently react to
offences committed by minors. The issue of what Juvenile Justice is and what it should be has
not been resolved unambiguously. In conceptual terms there is a consensus that the liability of
minors should have its peculiar features (a) and that the said features have a nature that is
favourable for the offender and more appropriate for his needs (b). National systems of law are at
various development levels – in some countries due to the rapid development of Juvenile Justice
has, in actual fact, become an alternative to the traditional criminal justice (a), in some countries
it has been positioned as a sub-branch within the frame of criminal justice (b), while in some
countries, including Latvia, it is understood only as a set of some favourable peculiarities that is
applicable to juvenile delinquents (c). However, what is of paramount significance is the fact that
it is recognized in all systems that juvenile delinquency, juvenile delinquents as well as the reaction
of the state to offences committed by minors, require a different approach, solutions, standards.
The community at large is more tolerant to young offenders (a), it accepts with less difficulty
the idea that these children even though they have violated the law, should be given assistance
10

(b) that the community is, to a certain extent, accessory to offences that have been committed
(c). There are grounds to believe that Juvenile Justice is a phenomenon that will give rise to the
emergence and development of a new criminal justice where the repressive element will be
required only to better assist a person who has committed a criminal offence.
Juvenile Justice has been established and it develops seeking a possibility of balancing two
important interests – the protection of the society against criminal threats (a) and the protection
of interests of minors, providing an opportunity to every child, including the child who has violated
the law, to develop and become a full-fledged member of the society (b). Te particular role of
Juvenile Justice can be explained by the collision faced by the state when considering reaction to
criminal offences committed by minors.
Undoubtedly, the task of the state in performing the protective function is to reach to any
criminal offence, including an offence committed by a minor. The offender must answer for what
has been done, compensate for the incurred losses, and promote the restoration of justice.
However, addressing the problem of juvenile criminality with the same legal instruments that are
applicable in respect of adult criminality would be contrary to the commitment declared by the
state to protect interests of children. Contemporary Juvenile Justice reflects the compromise
between the two demands, namely, the objective necessity to react to a criminal offence without
relating it to the offender’s age (a) and the necessity to protect rights of children where respect
for these rights requires a departure from the traditional criminal legal reaction if the criminal
offence has been committed by a child and even to remove the child criminal justice (b).

It is important to understand that the offence committed by a juvenile as socially deformed
behaviour shows that the rights of the given child have been violated already earlier and that the
child’s interests have been ignored. Lack of care, the indifference of parents and other adults, the
reluctance to understand and to satisfy the child’s needs lead the child to the commission of an
offence. The child should be blamed for the commission of the specific criminal offence, the state
and the community should be held guilty for creating circumstances under which the child has
decided to resolve his/her problems at the expense of the community in violation of criminal legal
taboos. However, instead of recognizing its co-liability for the offence that has taken place and
considering ways how to compensate the above negligence, the state contemplates the extent of
repression to impose on the offender to make him/her repent the committed act and to prevent
the person from committing new criminal offences in future.
Legal instruments of traditional criminal justice cannot be applied in respect of minors – they
would obstruct the normal development of the child, traumatise the child’s psyche, often it would
not protect the society against new criminal offences. Therefore at present in several countries
mechanisms, legal remedies and instruments are sought that could replace the traditional
approach to addressing problems of juvenile criminality.
11

In the process of establishing and developing Juvenile Justice, note should be taken of
interests of public safety as well as international and national standards prescribing principles in
protecting rights of children and define rights of children.
The United Nations Declaration of the Rights of the Child of 20 November 1959
emphasizes that the child shall enjoy special protection, and shall be given opportunities and
facilities, by law and by other means, to enable him to develop physically, mentally, morally,
spiritually and socially in a healthy and normal manner and in conditions of freedom and dignity.
In the enactment of laws for this purpose, the best interests of the child shall be the paramount
consideration.1
The United Nations Convention on the Rights of the Child provides that in all actions
concerning children, whether undertaken by public or private social welfare institutions, courts of
law, administrative authorities or legislative bodies, the best interests of the child shall be a primary
consideration.2
The Law on the Protection of the Rights of the Child emphasizes that the purpose of the Law
is to set out the rights and freedoms of a child and the protection therefore, taking into account that
a child as a physically and mentally immature person has the need for special protection and care.3
A person, who has not yet reached the age of 18, even though the person has committed a
criminal offence, is a child whose interests require special protection. Sources of international law
as well national normative acts do not provide releasing a person from criminal liability in view of
the person’s minority; however, the fact of the commission of an offence does not revoke the
obligation of the state to create opportunities and conditions that are favourable for the
development of the child. Being aware of the necessity of adequate reaction to juvenile
delinquency, efforts are undertaken to create systems in national law that would promote the
achievement of the goals of criminal justice at the same time ensuring respect for rights and
interests of children. A balanced approach is sought in Latvia as well as in other countries to
addressing juvenile delinquency.
There is no doubt that offences committed by a minor must not be left neglected by the state.
Even if they do not incur any significant damage to public interests, they signal about the existence
of problems. Consistent failure to react to offences even though they do not cause much damage
generates the risk of potentially encountering new more hazardous criminal offences.
The reaction of the state to a criminal offence, ignoring the minority of the offender, may also
cause a negative effect. Less attention would need to be paid to the offender’s age if the penal
system in general were focused on providing assistance to the offender and the community.
However, a new penal philosophy does not develop that rapidly and the criminal punishment still
encompasses such components as revenge and intimidation penalisation in order to punish is still
recognized to be a just reaction of the state to a criminal offence. The traditional understanding
of the criminal punishment obstructs the resocialisation of the offender and does not stimulate the
prevention of repeat offending. As concerns a child-offender, the imposition of a penalty to cause
physical suffering and to intimidate the child may cause particularly negative consequences – by
obstructing the normal development of the child, the community risks that upon becoming an

1
United Nations Declaration of the Rights of the Child of 20 November 1959.
http://www.bm.gov.lv/lat/normativie_akti/starptautiskie_dokumenti/?doc=685
2
Article 3 Section 1 of the United Nations Convention on the Rights of the Child.
http://www.bm.gov.lv/lat/normativie_akti/starptautiskie_dokumenti/?doc=681
3
19.06.1998 Law on the Protection of the Rights of the Child (“LV”, 199/200 (1260/1261),
08.07.1998.), art. 2.
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adult, the young offender will remain incapable of acquiring the skill of enjoying a happy life in
the community without hurting interests of others.
Article 40 of the United Nations Convention on the Rights of the Child prescribes that every
child alleged as, accused of, or recognized as having infringed the penal law has a right to be
treated in a manner consistent with the promotion of the child’s sense of dignity and worth, which
reinforces the child’s respect for the human rights and fundamental freedoms of others and which
takes into account the child’s age and the desirability of promoting the child’s reintegration and
the child’s assuming a constructive role in society.4 The United Nations Convention on the Rights
of the Child invites Member States to establish legal mechanisms that would allow to “remove”
these children from criminal justice and to apply other means in respect of juvenile.5
Likewise the United Nations Standard Minimum Rules for the Administration of Juvenile
Justice (“The Beijing Rules”),6 although in very general terms, still unambiguously emphasizes the
significance of the minimum intervention in respect of minors in conflict with the law. The Rules
point out that Member States must seek to further the well-being of the juvenile and her or his
family (Article 1.1), must endeavour to develop conditions that will ensure for the juvenile a
meaningful life in the community, which, during that period in life when she or he is most
susceptible to deviant behaviour (Article 1.2); sufficient attention must be given to positive
measures that involve the full mobilization of all possible resources (the family, volunteers and
other community groups, schools, community institutions) for the purpose of promoting the wellbeing of the juvenile, with a view to reducing the need to apply legal instruments (intervention
under the law), and of effectively, fairly and humanely dealing with the juvenile in conflict with
the law (Article 1.3). Juvenile Justice must be conceived as an integral part of the national
development process of each country, within a comprehensive framework of social justice for all
juveniles, thus, at the same time, contributing to the protection of the young and the maintenance
of a peaceful order in society (Article 1.4).

Convention on the Rights of the Child, Adopted and opened for signature, ratification and accession by
General Assembly resolution 44/25 of 20 November 1989. http://www2.ohchr.org/english/law/crc.htm
5
See Article 40 of the Convention on the Rights of the Child.
6
United Nations Standard Minimum Rules for the Administration of Juvenile Justice (“The Beijing Rules”).
Adopted by Resolution 40/33 of the General Assembly on 29 November 1985.
4
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2. State reaction to crime: to penalise vs. to restore justice
The criminalisation of an act and the prescription of criminal liability for a certain mode of
behaviour means a negative assessment that the state gives to the offence (a), condemnation (b)
and the resolution to react in an active manner (b), holding the guilty party liable and imposing a
criminal penalty on the person.
The traditional system of criminal law has formed and developed by declaring the necessity
of protecting the community and the individual against threats created or that can be created by
the behaviour of separate individuals. Although not infrequently legal norms are contrasted with
rules of ethics, an offence that is criminal in objective terms is evil, unethical behaviour that the
state tries to prevent and to which it reacts by imposing a criminal penalty. However, with the
institutionalisation of criminal law, its link with ethics becomes less obvious. It is not that the evil
and harm of criminal offences are not considered and discussed. Still these factors are often
understood not as the pain and injustice of specific individuals but as purely legal – as formal
elements of specific criminal offences. It does not mean that all process facilitators are indifferent,
that they lack empathy, that they do not understand the pain experienced by victims – undeniably,
it is not the case, however, compassion, humanism, intention to help have a secondary significance
in our criminal procedure in comparison with the legal prescription as concerns knowledge and
skills for their application in an appropriate manner. It is only logical that the function of protecting
the state is often performed mechanically, namely, by reacting to offences not because they are
evil but because the law recognizes them to be criminal. Such an approach is in line with the
principle of legality however, it complicates the perception of the offence as the embodiment of
evil (a), it overshadows the objective necessity for criminal law (b), sometimes it leads to the
development of legal instruments and norms that objectively do not correspond to the overall goals
of criminal justice (c). This is also the reason why it is often concluded that the penalisation of
offenders is important and necessary only because it is required by law. In their turn, in the
traditional criminal procedure such issues as – if the imposition of criminal legal repressions in
each specific cases addresses problems related to the criminal offence (a), or if the victim, the
community and the offender himself/herself are interested in penalisation7 (b), or if justice will be
restored after penalisation or at least a step will be taken in this direction (c) – have only secondary
in significance.
In the traditional criminal law an offence becomes criminal because it has been defined by
the Criminal Law and punishment is prescribed for its commission.8 The theory of criminal law
emphasizes, upon a more in-depth analysis of the problem that the reason for the criminalisation
of an offence is its harm and the threat it poses to relevant interests. It is correct, however, every
criminal offence constitutes not only grounds for criminal investigation and the penalisation of the
guilty parties but also a conflict that must be resolved. Traditional criminal law does not explicitly
reject the given thesis, still it does not emphasize the relevance of resolving the said conflict (a)
In the objective sense the offender may also be interested in the imposition of a penalty, if penalisation is
focused on the restoration of justice and the provision of assistance to an individual person who resolves his/her
problems by incurring damage to other individuals.
8
See Article 6 Section 1 of the Criminal Law.
7
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and provides a public solution for problems related to criminal offences which often does not give
any satisfaction to the involved parties and does not prevent the commission of new criminal
offences (b).
Due to criminal law everything that is related to a criminal offence, has become a conflict of
public relevance. It is important as this way the state demonstrates in an unambiguous way its
active position and its commitment to take action to protect interests of the community and the
individual. However, while recognizing the regulation of criminal legal relations to be within its
competence, the state demonstrates its desire to have complete control of the process, to
independently address crime – related problems thus disproportionately reducing the role of the
victim and the community in criminal law and in the criminal procedure. In actual fact, the state
alienates the conflict related to the criminal offence, entrusting its solution to professional lawyers,
positioning the society as a consumer who has the opportunity to be an observer to watch how
the state addresses problems related to criminal offences (a), to express an opinion about activities
undertaken by the state (b), to wait and hope that the solution to the problem will be good and
fair (c). Rights of the victim are slightly more extensive than rights of other representatives of the
community in the criminal procedure; however, even the victim can only observe the process in
most cases and remind about his/her interests in the process.
Certainly, the traditional criminal law does not forget about the community and its interests –
effective protection of community and individual interests is the declared goal of criminal law.
However, the approach to the achievement of the given goal has become manifestly paternalistic –
the system of traditional criminal law functions and develops on the presumption that the state
knows better than the victim and other members of the community how to provide appropriate
protection for them against harmful (criminal) offences (a), how to better help victims (b), how to
restore the situation that existed before the commission of the criminal offence and to compensate
the damage incurred by criminal offences (c), as well as to have a more appropriate influence on
the offender to prevent him from committing criminal offences in future (d).
A critical assessment of the system of criminal justice gives grounds to call into question its
effectiveness. If the state knows better than representatives of the community how to appropriately
and effectively react to a criminal offence, why has not the crime already been eliminated? If the
state imposes punishment to discourage people to commit new criminal offences, why do they fail
to have an impact on some criminals and they become repeat offenders? Why is the system
incapable of guaranteeing the security desired by the community even though huge amounts of
money are invested in its efforts?
The traditional criminal justice is not overly effective, however, it is capable of explaining its
failures by objective factors beyond its range of influence, as for example, by incorrigible and
crime-oriented criminals, lack of funding, the unfavourable social and economic situation in the
country and several other circumstances that do not allow to combat or at least significantly reduce
the crime rate. Representatives of the traditional criminal justice emphasize in support of its
methods and approaches, that the system functions and that the public security situation would
have been much worse if the state had failed to take its habitual action against crime. Part of the
community believe this statement and request a more rigorous criminal policy and criticize courts
for the disproportionately tolerant and excessively humane attitude towards offenders.
A significant problem of the traditional criminal justice is its reactivity. It has been
established and develops to react to the commission of criminal offences but not to prevent them.
Although the prevention of criminal offences has been recognised to one of the goals of the system,
insufficient effort has been devoted to at least approach its achievement. Not infrequently
prevention is interpreted in a very simplistic way – the offender while serving the sentence, and
15

other members of the community aware of it, will refrain from committing offences not to subject
themselves to unfavourable restrictions that might be imposed on their behaviour. It is only logical
that in the case of the above perception of crime prevention supporters of this opinion desire to
see a more repressive criminal policy, more severe punishment, a more active imposition of
deprivation of liberty, the waiver of punishment not involving deprivation of liberty etc.
The traditional criminal justice is too far from those individuals for whose benefit it must
function. Traditional criminal law does not feel the need for the active participation of the
community in regulation of the conflict that is related to the commission of a criminal offence.
However, by alienating this conflict, the state is often capable of providing only a formal solution
of the conflict, failing to seriously attend to the guilty party, the victim, and the third parties. Not
infrequently the criminal offence has been detected, the guilty party has been punished but the
victim and the community feel no satisfaction. Following activities undertaken by the state in
respect of the committed criminal offence at a distance, the victim and the community often do
not feel that the offender experiences true remorse for what has been done, that the offender will
not commit new criminal offences, that justice has been restored. In his turn, the offender, involved
in activities of the criminal procedure, often does not even understand the harm of the committed
offence and the suffering of the victim because the criminal procedure is focused on investigation,
the collection of evidence, the collation of facts related to the criminal offence and the offender.
Emotions and experiences related to the commission of a criminal offence are not the subject of
the traditional criminal procedure. That is the reason why in the offender’s perception is often only
an unpleasant element that corresponds to the rules of the game – the eventual unfavourable
consequences that have to be taken into account when committing a criminal offence. Safe in this
belief, the offender accepts the punishment, serves his/her sentence and subsequently commits
new criminal offences, as the committed act has been assessed in legal terms, giving very little
or no thought at all to the moral aspect.
Upon committing a criminal offence, the individual does not follow the purpose of creating
evil. Every individual is oriented towards the good, not the evil. However, not every individual has
enough experience and wisdom to separate these qualities. When committing objectively harmful
activities, the offender finds argumentation to justify himself in his own eyes (a), he believes that
the satisfaction of certain needs is more relevant than jeopardized interests of other individuals (b);
he can altogether ignore and pay no attention to interests of other individuals and the threat to
these interests (c); he may be so certain that the victim deserves what is happening to him (d);
he may believe that he has no option to acting differently (e) etc.
Participation in the traditional criminal procedure does not guarantee that the offender’s line
of psychological protection that protects him against the awareness of the evil of the committed
violation and the remorse for the said violation will be crossed and the individual will understand
the true essence of the committed criminal act. The purpose of our criminal procedure is to clarify
relevant circumstances of the case, to prove the guilt of the individual in committing a violation
of the law. Certainly, within the frame of the criminal procedure the accused often plead guilty and
show remorse. However, usually it is known whether it takes place as a result of candid remorse
or rational calculation with the purpose to achieving it as an extenuating circumstance by the
process facilitator. It is possible to agree to the view that it is difficult to determine to what extent
that the individual says corresponds to his thoughts and feelings. However, the real problem is
that this particular issue has no priority relevance in the criminal procedure. In objective terms
it is important for the process facilitator what the offender thinks, feels after the commission of
the criminal offence, how he evaluates his own criminal behaviour, how he sees his future.
Certainly, aware of their mission and honest in the performance of their professional duties, process
16

facilitators try to achieve a situation when the offender starts thinking over his own criminal
behaviour, that he cannot hide in self-justifying explanations, that he feels genuine remorse for the
committed act, thinks over his own life, understands and addresses his own problems that have
led to the commission of the criminal offence, and, if left unsolved, they may become factors
stimulating the commission of criminal offences in future. However, there are no grounds to
assume that it is brought about by what has been prescribed by the Criminal Procedure Law.
A more effective criminal procedure must seek a better balance between the legal form and
the content oriented towards the restoration of justice. It is important that the norms of the criminal
procedure not only define the procedure of criminal proceedings but would so focus on the
achievement of the overall goals of the criminal procedure. One of the options in this respect is
the provision of a more active role in the criminal procedure for victims and other representatives
of the community.
The community – the victim as well as other individuals – have an objective right to actively
participate in resolving the conflict related to a criminal offence. The duty of the state is to
recognize it and to provide a possibility for interested parties to take an active part in this process.
The new approach does not deny the importance played by the state in crime reduction and the
protection of the community; the request to provide the community possibilities of a more active
participation in the process of restoring justice is not directed towards excluding the state from the
regulation of criminal legal relations. However, the reconsideration of the role of the state and the
community in the criminal procedure allows using national resources more effectively and
developing criminal justice that protects the safety of the community and separate individuals not
only in form but also in essence.
It is important that the state recognizes and consolidates a procedure in legal acts that
would promote a more active involvement of the community in addressing conflicts related to
criminal offences. In the criminal law of Latvia one very significant step has already been taken
in this direction – criminal law has recognized the conciliation of the offender and the victim,
providing that in the event of a conciliation between the said individuals criminal proceedings
may be terminated or must be terminated. In the process of reforming and improving the criminal
procedure, efforts should be taken to promote the transformation of the victim and representatives
of the community from passive observers of the procedure of criminal proceedings into its active
participants whose actions directly promote the restoration of justice and the achievement of aims
of criminal law.
Promoting a more active participation of the community in regulating conflicts related to
criminal offences, the task of the state is to create respectively a favourable legal environment, to
clarify its essence and significance, to offer co-participation to the community, at the same time
taking care not to place the victim and other representatives of the community in a situation that
they have no choice and their participation in procedures oriented towards the restoration of justice
(mediation, the conciliation meeting) becomes compulsory. The participation of the victim and the
community in the above processes is necessary however, it must be absolutely voluntary. Failing
to comply with this requirement, there is a considerable risk of creating formal and inefficient legal
documents, thus repeating mistakes that were made in Latvian criminal justice 30–40 years ago.
During the soviet period, the Latvian Criminal Code and the Latvian Criminal Procedure Code
provided a possibility for involving the general public in the process of reforming the offender, for
example, by closing the criminal case and turning the person over to the court of peers (Article 7
of the Criminal Procedure Code of the Latvian SSR)9 or by closing the criminal case and turning
9
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the person over to public warranty (Article 6 of the Criminal Procedure Code of the Latvian SSR).10
Still the above as well as other legal norms providing the involvement of the society in regulating
criminal legal relations, were formal and in general cases ineffective as upon participating in the
prescribed procedures, representatives of the society (working collectives) were often neither
capable nor motivated to address problems related to the criminal offence. In view of the
awareness that the respective legal norms of the soviet criminal procedure were not effective,
after the restoration of the independence of Latvia, these norms were excluded from the Criminal
Code and the Criminal Procedure Code of Latvia. However, at present, during when discussing
possibilities and the usefulness of involving representatives of the community in regulating
problems related to criminal offences on a wider scale, these proposals are often viewed
sceptically, referring directly to the inefficient practice of the soviet peer courts.
Legal provisions contained in the Criminal Law and the Criminal Procedure Law as well as
other legal acts provide for the participation of the victim and the community in criminal
proceedings, increasing the possibilities of having an influence on the outcome of the criminal
proceedings.
The fact itself that the state commits itself to react actively to criminal offences and to act
with the purpose of protecting interests of the community and specific individuals is positive.
Individuals as well as the community at large would be incapable alone, without the participation
of officers of criminal justice agencies, to protect their interest against evils that are caused or may
be caused by criminal threats. The individual has a right to the necessary self-defence, the
application of power in order to protect vitally important interests against any potential harm.
However, in the model of the contemporary community this right is construed as optional,
emphasizing the primary role of the state in guaranteeing public safety and security.
The state defines specific types of behaviour, identifying their features and declaring specific
offences to be criminal and prescribing punishment for their commission with the purpose of
protecting vital interests. Upon the criminalisation of offences, the state:
• recognizes their harmfulness (a);
• expresses a negative assessment for a specific type of behaviour (b);
• prohibits the defined types of behaviour on its own behalf (c);
• commits itself to actively react to offences and to penalise guilty parties (d);
• prescribes the type and scale of criminal penalty that can be imposed on individuals for
the commission of a specific type of a criminal offence (e).
The legal definition of criminal punishment is given in Article 35 Section 1 of the Criminal
Law, providing that it is a coercive measure which court adjudges on behalf of the state against
a person who is guilty of the commission of a criminal offence or which is determined by the
prosecutor upon drawing up the prosecutorial injunction regarding a penalty.11 Under Article 46
Section 2 of the Criminal Law, in determining punishment, account must be taken of the character
of the committed criminal offence and the resulting harm, the personality of the offender and
circumstances which mitigate or increase liability.
In traditional criminal law the formula of criminal punishment may be defined as follows:
Punishment is equal to f of N and P, where S is punishment, N – data describing a criminal
offence (the type of the criminal offence, harm), P – data describing the offender’s personality.
S = f (N·P)
10
11
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It must be recognized that the above formula is general and simplified as neither N nor P are
elementary units – the criminal offence as well as the personality of the guilty party is characterised
by several features that should be subject to analysis and assessment in the process of imposing
the punishment. A more detailed formula should include also extenuating and aggravating
circumstances that are directly or indirectly related to the criminal offence and its consequences
as well as the offender’s personality.
The translation of N and P into criminal punishment takes place in line with purposes of
criminal punishment. Upon defining the said purposes the legislator reveals its understanding of
the essence and the outcome of criminal penalties that the legislator intends to achieve by
imposing penalties. The following purposes of criminal punishment have been legally consolidated
in the Criminal Law of Latvia:
• to punish the offender for a committed criminal offence;
• to achieve that the convicted person complies with the law and refrains from committing
criminal offences (special prevention);
• to achieve that other persons comply with the law and refrain from committing criminal
offences (general prevention).
Special prevention and general prevention that reflect the desire to protect vital interests and
to prevent the commission of new criminal offences is understandable and acceptable. These
purposes are pragmatic and there is no disagreement about them among legal professionals and
in the community. As concerns the discussion of the prevention of criminal offences it is focused
only on the effectiveness of specific criminal penalties, i.e., the possibility of preventing new
criminal offences by imposing specific criminal penalties defined by law.
The clause “the purpose of punishment is to punish” that is frequently reiterated without
giving thought to its essence, is disputable.
The prescription of punishment for certain types of offences as well as its imposition is a
negative (condemning) assessment given by the state to the specific type of behaviour, an
indication that it does not comply with the standard, that it harms interests of others (other
individuals and the community) that are protected by law. A criminal offence is injustice that
causes suffering, pain, losses. The state tries to restore justice by criminal punishment and other
instruments of criminal law.12
In the understanding of the contemporary Latvian criminal law the restoration of justice in
criminal proceedings includes the restoration of the situation (as far as possible) that existed prior
to the commission of the criminal offence (a), as well as the repression directed against the
offender thus demonstrating that the evil that the offender has generated by his/her criminal
activities, returns to him/her, restricting his/her rights, freedoms and incurring other consequences
that are unfavourable for him/her (b).
Undeniably, such an approach is more progressive than the opinion that the purpose of
punishment is only to repress and intimidate thus forcing the person to refrain from the
commission of new criminal offences. It is important to note that criminal repression is no more
perceived as self-sufficient reaction to a criminal offence. However, the current progress of criminal
justice is relative. It still remains important for criminal justice that after the commission of the
Other instruments of criminal law are legal measures defined by the Criminal law that have not been
formally recognized to be criminal punishment, however, like criminal punishment, they are imposed to achieve
goals of criminal justice. The following should be recognized to be measures of the said kind, e.g., conditional
sentence, conditional release from criminal liability; binding duties that have been prescribed for conditionally
convicted persons, etc.
12
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criminal offence the offender should suffer, that certain restrictions and bans should be imposed
on the offender.
In the process of developing the new criminal justice, it is important to disengage from the
opinion that repression is a necessary element of punishment. Justice may be restored also
without applying repressions to offenders.

In contemporary criminal law punishment is the addition to the compensation of losses that
the individual “pays” for the violation of the law, thus, as it were, “deleting” the evil that the
individual has caused earlier. This is the way the essence of punishment is felt and perceived by
the convicted individual as well as by other individuals. That is the reason why usually punishment
is considered fair and just if upon the service of the given punishment the individual loses some
benefits, opportunities, experiences restraints etc. In objective terms such justice is the
contemporary interpretation of the lex talionis, which as a result of its historic genesis does not
require blood any more, but it does not see any other possibility of ensuring justice without
causing pain to the offender. Certainly, the humane community and the state do not require any
more “eye for eye” and “tooth for tooth”. However, it is generally recognized that the guilty person
must answer for the evil caused, and in this case “answering for” means the loss of benefits, the
restriction of the freedom of behaviour, the duty to pay a fine, to compensate for the losses incurred
by physical work etc.
Theory emphasizes that it is necessary for the achievement of aims of punishment. There is
no doubt, that criminal legal repression prevents new criminal offences as it intimidates and
restrains part of the community from violating the law. Still the main traditional idea of fair
punishment is different, upon the service of the punishment the person must suffer, the person
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must be deprived of important benefits. If the scale of prescribed restrictions on behaviour and the
length of their imposition is commensurable with the committed criminal offence, punishment
should be assessed as fair. In its turn, the absence of the repressive component as well as the
disproportionately severe repression should be perceived as unfair.
In an objective sense repression that is related to the imposition and enforcement of a criminal
penalty must be a measure that ensures the achievement of aims of penalisation. However, in
contemporary criminal law the penal repression itself is, to a greater or lesser degree, an aim that
the state (and the community) desires to achieve by imposing the criminal penalty.
The intent to punish to penalise (a), to restore justice, causing suffering to the offender (b),
to have revenge on the offender for the committed act (c) have not been eradicated in criminal
justice.
Irrespective whether Juvenile Justice is positioned as a sub-branch of criminal justice or is
separated from it, Juvenile Justice should not accept and develop the traditional concept that
links the restoration of justice to repressions against the offender, restricting the individual’s
rights and freedoms. In Juvenile Justice the purpose of penalising must be understood solely as
the negative assessment given by the state to the committed act that has been made known and
explained to the offender as well as to the community. Repression does not restore justice; it only
misleads the community and cultivates unjustified views that it is possible this way to protect
the community against new criminal offences.
In Juvenile Justice the restoration of justice must be linked to other indicators – the genuine
remorse for the committed violation of the law, efforts undertaken by the offender to compensate
losses incurred to victims, the compensation of losses (repairs of the damage, payment for what
has been destroyed, the performance of assignments of material character in the interests of the
victim), participation in work that can be viewed as useful for the community and that
demonstrates the change in the individual’s attitude towards demands and values of the
community.
The restoration of justice is the overall goal of the criminal procedure that in practice is no
easy task to accomplish due to objective and subjective reasons.
Firstly, it must be recognized that justice and the sense of justice is not an objective category.
What seems just for one part of the community and thus gains support may generate criticism and
protest in another part of the community in view of the absence of justice. Different people hold
a diversity of opinions on what is just and fair in each specific case, due to their experience, age,
intellect, social status and other factors. Thus, the “community sense of justice” is nothing more
than an abstraction which reflects, in quite general terms, the opinion prevalent in the community
concerning the appropriateness of the imposed criminal penalty to the criminal offence, while it
is enforced, in the name of the state, by individuals – judges and prosecutors who individually have
their own notion of justice, commensurability and the possibility of achieving purposes of
penalisation by specific instruments of criminal law.
The prosecutor, when expressing the prosecutorial opinion about the type and scope of
criminal punishment that should be adjudged to the accused as well as court when taking decision
on this matter, must comply with the community sense of justice, however, still it must not be the
primary criterion in determining punishment. In the course of hearing a specific case, judges know
more about the committed offence and the accused individual than interested representatives of
the community who follow the progress of criminal proceedings by reading publications in mass
media. Likewise, sometimes professional legal competence, the awareness of purposes in imposing
criminal repression as well as experience in the review of criminal cases give rise to situations when
the penalty adjudged to the offender (that reflects the perception of the judges about justice) does
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not coincide with the opinion of the community about an adequate punishment for the offence.
Such a collision is objective and there need not be attempts to eradicate it by demanding that
courts pass sentences that would please the community. The problem should be addressed in a
different way – by passing well-motivated judgments on the imposition of punishment, providing
a clear explanation of argumentation that was the basis for the imposition of the specific type and
scope of punishment.
Secondly, the reaction of the state to the offender is restricted by those types, forms and legal
instruments that are prescribed by the Criminal Law. In contemporary criminal law part of them
may recognized as promoting (potentially promoting) the restoration of justice. However, on the
whole, the range of legal instruments directed towards the restoration of justice should be much
more extensive.
Thirdly, punishment is not a mechanic response to a criminal offence that has been
committed. When taking the decision on the type and scale of the criminal legal repression that
should be imposed on the individual, it is not only the character of the committed criminal offence
and its incurred damage but likewise data characterising the offender as well as the individual’s
behaviour after the commission of the criminal offence that are important. State reaction to a
criminal offence is influenced, for example, by such facts as the commission of a criminal offence
for the first time; the full compensation of incurred losses; the commitment demonstrated by the
individual not to violate the law any more etc. The Criminal Law emphasizes the necessity of
individualising the punishment and in line with this requirement court adjudges different penalties
to different offenders for similar offences, which still does not mean that anyone of them is not
just. In actual fact, justice in criminal proceedings is not an absolute but a relative category.
Fourthly, most frequently restrictions imposed by criminal punishment have a different
character than benefits that were damages as a result of committing criminal offences. The state
does not apply physical force to penalise the perpetrator of violence and does not recognize the
imposition of material penalties to be mandatory to react to criminal offences that have been
committed due to greed. By imposing punishment, court converts, in the name of justice, the
injustice caused by the criminal offence into deprivation of liberty, conditional sentence, and a fine
or community service. However, often it is not clear to the victim as well as the community why
the state chooses and imposes a certain type and scope of punishment on the offender.
Subsequently, failing to understand the purposes for applying state repression, it is not possible
to perceive any restoration of justice in it either.
In the doctrinal sense the restoration of justice should be recognized to be the purpose for
imposing punishment that has not always been defined by legal acts. Likewise the Criminal Law
of Latvia does not emphasize the link between criminal punishment and the restoration of justice.
At present it is possible to judge about the purpose of restoring justice only by explaining the
cause “punishment is imposed to penalise” as well as referring to the statements of the theory of
criminal law. In order to emphasize that criminal punishment should be imposed to restore justice;
it is envisaged to expand the legal definition of the purposes of criminal punishment, including a
direct indication that the primary purpose of criminal punishment is the restoration of justice. It
is also provided by the Concept on Criminal Penal Policy that was approved on 9 January 200913
and that entrusted the Ministry of Justice with the task of formulating the respective amendments
to the Criminal Law by 1 February 2010.

On Concept on Criminal Penal Policy. Order No. 6 of the Cabinet of Ministers on 9 January 2009.
http://www.likumi.lv/doc.php?id=186355
13
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The restoration of justice – in the wider interpretation of the notion – influences the
development of norms and institutes of criminal law as well as the practice of imposing penalties.
Every penalty that has been defined by the Criminal Law is included to effectively react to a
criminal offence, to protect individual and community interests. That is the reason why Criminal
Law in its entirety as well as its specific norms can be analysed, taking into consideration their
relevance and effectiveness in restoring justice.
The concept of the restoration of justice is often used also in another meaning – in relation
to means and instruments that have an effective influence on the resolution of a criminal legal
conflict and the prevention of its consequences within or outside the frame of the criminal
procedure. These instruments and means may be diverse, however, the common feature that
unites them is the active involvement of the community (victims and other interested parties) in
addressing the criminal legal conflict (a); the recognition of the respective procedures and their
outcomes by the state (b); the focusing of the respective outcomes towards the outcome of criminal
proceedings, including the creation of grounds for imposing a less severe punishment on the
offender or exempting the offender from the punishment (c).
Basic ideas and principles of Restorative Justice are clear and understandable, however, there
is not consensus as to how Restorative Justice should be positioned in the criminal procedure, how
to define it, what the relations are between Restorative Justice and traditional criminal law, what
institutes of law should be placed under its umbrella. Thus, for example, Restorative Justice is
often assessed as an alternative to traditional criminal justice. According to another opinion
Restorative Justice is the spirit of criminal justice – it determines principles to be followed when
amending and developing criminal law, the criminal procedure.
The use of the terminological construction “Restorative Justice” in various (differing) meanings
objectively complicates its understanding, however, the dispute, of how extensively or narrowly the
concept of Restorative Justice should be interpreted is counterproductive and they should not be
confronted. When discussing the reform of criminal justice, ideas of Restorative Justice are
mentioned, indicating the possibility of regulating a specific conflict related to the commission of
a criminal offence (a), as well as when defining the general principles that would lay at the basis
of the new criminal justice (b).

In objective terms the above points of view do not compete among themselves – Restorative
Justice may be developed within the frame of criminal justice as well as outside criminal justice.
In the long term Restorative Justice will be profoundly integrated into the new criminal justice,
excluding the possibility of their contraposition. In its turn, at the initial stage – in the process of
introducing Restorative Justice in practice – support to Restorative Justice from criminal justice
may bear a different nature, it may be positioned as an alternative to criminal justice as well as
an alternative solution within the frame of criminal justice.
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Over the recent years within the frame of the Latvian criminal justice increasingly more
support is gained by statements that the system of criminal law should be more flexible (a), that
the state repression if it is aimed only at restriction individual rights/freedoms, does not promote
the achievement of goals of criminal justice (b), that traditional means of criminal law are not
effective in achieving the identified aims (c). Dissatisfaction with the existing system of criminal
law urges to develop it, to formulate new legal norms and institutes of law that correspond to
community interests and guarantee the community more security. It is logical that the ideology of
Restorative Justice influences the field of criminal law, criminal procedure and penal law,
promoting their development.

The infiltration of the philosophy of Restorative Justice into the traditional criminal justice
should be supported, in particular in countries where the opinion dominates in the theory of
criminal law, that combating crime is the exclusive function of the state. In the event of ideas of
Restorative Justice failing to grow up at the national level, appearing in the law as a result of the
reception of norms of law,14 the prescription of legal regulation in a formal manner surpasses the
development of understanding about the specific norm of law. It allows developing a new practice
rapidly as it is legalized and conditions for its application have been prescribed by legal acts. At
the same time more effort is required to overcome the scepticism of involved parties, to convince
them to put to use opportunities provided by law, to prove that alternative solutions can be more
effective in comparison with the traditional reaction of the state to the commission of criminal
offences.
Thus, in Latvia as well, the introduction of such an important institute of Restorative Justice
as mediation took place before the community had become aware of benefits that it provided in
regulating a conflict related to a criminal offence. Initially several police officers, prosecutors and
judges expressed their doubt concerning the usefulness of mediation. It is understandable because
Reception of law – the transposition of norms of law of other countries and their incorporation in the
national system of law.
14
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officers of the law enforcement system who have been trained and educated, emphasizing their
special mission in protecting community interests (a) as well as the necessity of accurately
executing provisions of legal acts (b) often find it difficult to accept that problems related to
criminal offences can be resolved without their involvement by applying instruments that have not
been prescribed by law. However, the philosophy of Restorative Justice, explained in articles of
the law, helps employees of the system to evolve, to gradually become acquainted with findings
of this theory, to ascertain of its effectiveness in practice.
The procedure of conciliation through mediation was legally consolidated in the legal acts of
Latvia six years ago. Upon the enactment of the Law on State Probation Service and the new
Criminal Procedure Law, it was recognized that the conciliation between the victim and the
offender that was known and applied in practice earlier, was not only the statement of the victim
about the absence of any claims against the offender. It was emphasized in the new norms of law
that the conciliation could be effected with the participation of a mediator that state probation
officers were to implement the conciliation procedure that the conciliation of the victim and the
offender could be the grounds for releasing the offender from criminal liability and punishment if
a criminal offence or a less serious crime had been committed. In 2008 as a result of productive
legal creativity the State Probation Service that had been established from a scratch five years ago,
initiated and implemented more than 1000 conciliation procedures, this being a very high indicator for Latvia. Undeniably, it would not have been possible to achieve such results if mediation
(conciliation with the participation of a mediator) had not been positioned as an alternative to the
criminal procedure and would have remained only an experiment supported in theory.
Within the frame of the concept of Restorative Justice a criminal offence is not viewed as
behaviour prohibited by law which must be penalised by the imposition of criminal punishment.
Like in traditional criminal law the concept of Restorative Justice also recognizes the harmfulness
of a criminal offence and the necessity to react. However, the reaction of a criminal offence is not
linked with the necessity to repress the offender, to restrict his rights and to deprive him of some
benefits. As a result of procedures of Restorative Justice obligations and certain restrictions of
behaviour may be imposed on the offender. However, in view of their character and the procedure
of application there are no grounds for assessing them as analogous to the traditional criminal
punishment.
According to the concept of Restorative Justice a criminal offence is injustice, evil that an
individual (offender) has caused to the victim, the community as well as to himself. Upon assessing
the criminal offence as evil, Restorative Justice is targeted towards the compensation of the
damage incurred by the criminal offence (a) and the restoration of the condition that existed prior
to the commission of the criminal offence (b). In the concept of Restorative Justice the
compensation of damage is understood wider than simply material compensation for the incurred
losses. The compensation of material losses is only one of the aspects of Restorative Justice.
Alongside with this it is equally important to alleviate the moral pain incurred by the criminal
offence to the victim and the community as well as to influence the offender in a way that in
future he does commit new criminal offences. It is important that within the frame of the procedure
of Restorative Justice the interested parties discuss facts related to the criminal offence, introduce
other people to their opinion about the incident (a) and find out how the committed offence is
perceived and assessed by other individuals (b). By recognizing the existence of the conflict,
parties may seek a solution that would reduce the harmful consequences of the committed offence
and would satisfy, as far as possible, interests of the involved parties.
Procedures of Restorative Justice help the offender more than the traditional criminal justice
to understand and experience the evil that the offender has caused to the victim and the
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community (a) promotes genuine remorse for the committed offence and apologies for it (b),
encourages the offender to undertake other useful activities that demonstrate to the victim and the
community positive changes that have taken place in the person (c).
The concept of Restorative Justice provides that conflicts return directly to the interested
parties, it provides an active co-participation of the victim and the community in addressing the
conflict. Restorative Justice programmes provide an opportunity for the offender, the victim and
the community to participation in the elimination of consequences of criminal offences. The
concept has, at its basis, the conclusion that a conflict, by a criminal offence, cannot be effectively
resolved without the participation of all involved parties in the process of restoring justice. Such
a concept envisages the reduction of the role of the state and specific public agencies, with the
consistent growth of the significance of the participation of the victim and the community in conflict resolution. In this case representatives of the state and the law act as the link in the system
that focused on the offender becoming aware of his/her guilt, compensating losses to the victim
and on the active co-participation of the victim, the offender and the community in the conciliation
process.
Restorative justice recognized the right of every representative of the community to be actively
involved in the regulation of the conflict caused by a criminal offence. The state and the offender
are no longer perceived as the key players in criminal proceedings. People may get involved in
procedures restoring justice and take an active part in them. Not only the victim but likewise any
other individual may be acknowledged to be an interested party – besides it is not related to any
formal procedures but only the individual’s desire to take an active part in restoring justice. In this
process the role of the state is to encourage people to get actively involved in the restorative
process, to explain the essence of the procedure to them and to undertake advertising efforts.
The outcome of Restorative Justice is also understood differently – the criterion of its success
is not the severity of the criminal repression but the elimination of consequences caused by the
conflict, the compensation of the incurred damage, the conciliation and satisfaction of parties.
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3. Juvenile liability for offences
The Latvian legal liability system is dualistic as concerns violations in the area of public law –
it encompasses administrative liability for administrative violations and criminal liability applicable
for the commission of a criminal offence.
The basic criteria that are followed by the legislator when deciding on the type of liability to
be prescribed for a specific offence is its harmfulness (a) and procedure of detecting, proving the
offence and imposing the penalty (b). In the event of a relatively low harmfulness of the offence,
the fact of the commission of the offence can be easily detected and the imposition of a penalty
may be entrusted to representatives of executive power,15 the legislator prescribes administrative
liability for an offence. In its turn, in cases when the harmfulness of the offence is higher and a
respectively more severe punishment must be imposed for its commission, the legislator
undertakes the criminalisation of the offence, i.e., declares the said offence to be criminal and
prescribes the application of norms of the criminal procedure in the course of its investigation,
criminal prosecution and penalisation of the person.
Children who have attained the age of 14 may be held administrative as well as criminally
liable.
Legal liability is not the only possible reaction of the state to offences committed by children.
Coercive measures of an educational character may be applied to children at the age of 11 to 18
for the commission of harmful offences that are positioned as an alternative to criminal and
administrative liability. Coercive measures of an educational character as an institute of law ensure
the possibility for the state to react to harmful offences committed by children who have not yet
attained the age of criminal/administrative liability (a) as well as allow to remove the child –
offender who has reached the age of 14 from the area of criminal justice, providing other legal
instruments unrelated to criminal penalties (b).
The Latvian law recognizes that a child as a physically and intellectually immature person
requires particular protection and care. The community and the state as a public organisation
must act in a way that children develop and strengthen a value system that complies with interests
of the community. The state must be particularly active when the child commits criminal offences –
the commission of an offence is a signal that the development of the specific child has evolved in
a direction that is undesirable for the community. Failing to provide any assistance to the child,
the community risks that the already committed offence will be followed by other offences and
other important interests of the community and specific individuals will be jeopardized.
First and foremost, the juvenile delinquent is a child – the possibility of punishment provided
by the law for what has been committed, must not overshadow or subordinate the necessity to
help him and to take care of the child’s normal development. Without denying and reducing the
child’s guilt for the committed criminal offence, it must be recognized that the offence committed
by a child also reveals the inefficiency, negligence and indifference of the community itself towards
the fate of the specific child. When recognizing it, the reaction of the state to a criminal offence
should be of the kind that would help the child to change his/her attitude to other people and the
15
In cases provided by law the administrative penalty is imposed not by an official of an executive agency,
but by a judge.
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community; will make him/her refrain from the commission of new criminal offences. In this case
such a repressive measure as a criminal penalty is required to ensure the possibility of
conducting socialisation work with children, of promoting their normal development. A criminal
penalty may have a positive effect on a child if it is integrative and educational. In their turn,
restrictions of behaviour imposed with the sole purpose of repression, exclude the child even
further from the community, obstruct the child’s socialisation and the development of a system of
values that would restrain him in future from the commission of new offences.
The opinion that the reaction of the state in respect of an underage offender should be
repressive or of the kind that would intimidate him/her and would force to comply with
requirements of law in future, is absolutely unacceptable. In actual fact, there are no instruments
within the frame of the humane system of criminal law, that could intimidate anyone, while the
analysis of the historical development of criminal penalties does not give grounds to believe that
even a cruel and ruthless attitude to offenders may effectively prevent or reduce the number of
criminal offences to be committed. The reaction of the state should be of the kind that makes the
child think (a), assess and reassess his behaviour that has caused damage to interests of other
individuals (b) – it is not simply putting the offender to shame and urging to change his ways, but
it is the creation of a situation when the child himself comes to the conclusion that he must live
according to the law, not in conflict with the law.
Juvenile delinquency is a socially objective phenomenon – it cannot be denied, neither can
it be ignored. When contemplating subsequent reaction, note should be taken of the necessity of
protecting public interests as well as of the fact that in the given case offences have been
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committed by children whose interests would be under the particular protection provided by the
state. It should not be perceived as a conflict between the rights of the child and criminal law;
however, there are grounds for the question of what the state reaction should be to juvenile
delinquency.
When treating a juvenile delinquent, it is important not to intimidate him/her but to see to it
that the juvenile himself/herself condemns the earlier committed offence, regrets it, volunteers to
do everything possible to compensate for the incurred damage and will not commit new criminal
offences in future. If the said aims can be achieved outside the frame of traditional criminal law
or criminal procedure, by applying instruments alternative to a criminal penalty, then they should
be definitely put to use. Upon the pragmatic assessment of juvenile delinquency, it must be
recognized that it is not only the fact of imposing a penalty that is important but also the
outcome that has been achieved by the state reaction to the committed offence.
A radical position must not be adopted in respect of juvenile delinquency, perceiving only
criminality in it, ignoring the offender’s age (a) or when focusing on and discussing only the age
of the offender and child rights, to fail to pay attention to the criminal character of the child
behaviour (b). In order to promote the normal development of children, to ensure respect for child
rights and at the same time to provide efficient protection for the community against harmful
(criminal) offences, an efficient mechanism of state reaction should be established that could
develop as peculiarities of juvenile criminal liability (a), or an alternative system to criminal
law (b).
Peculiarities of juvenile criminal liability mean the development of juvenile criminal law
emphasizing that juveniles commit criminal offences and providing, in view of the offenders’ age
special instruments of criminal law as well as exemptions from general norms of criminal law that
are favourable for offenders.
The development of an alternative system of criminal law means the “removal” of the child
from criminal justice, providing state reaction to criminal offences of juveniles that do not involve
the penalisation of the offender but rather provides an opportunity for undertaking intensive
educational work with the child, for providing assistance and developing a sense of responsibility
and values.
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4. Subject of Juvenile Justice
The subject of Juvenile Justice is a person to whom norms of the respective sub-branch of
law are applicable. In view of lack of a uniform opinion concerning the place of Juvenile Justice
in the system of law, there is also a difference of opinion concerning the harmful behaviour of the
individual that the state should react to by employing instruments of Juvenile Justice.
The following age groups can be distinguished taking into consideration the age of offenders:
• children under the age of criminal liability ( in Latvia – under the age of 14);
• juveniles who have attained the age of criminal liability (in Latvia – from 14 to 18 years
of age);
• young adults (in Latvia the status of these individuals has not been regulated).
Children of the first age group cannot be held criminally liable and the state reacts to their
offences by employing instruments of social impact, however, if the individual, who has committed
an offence, has reached the age of 11 at the time of the commission of the offence, coercive
educational means are also applied. If juvenile justice is considered to be a sub-branch of criminal
justice, children of this age group are not recognized to be subjects of Juvenile Justice. If Juvenile
Justice is interpreted wider, namely, as an independent system that has been established to react
to offences of juveniles, then children who have not yet attainted the age of criminal liability, are
subjects of Juvenile Justice.
Upon the assessment of the Latvian situation, it must be recognized that the opinion of
practitioners as well as the regulation provided by legal acts are more related to the first opinion
than the second opinion. The staff of those institutions that deal professionally with combating
crime and react to criminal offences, most frequently hold the opinion that their clients are children
who can be held criminally liable. This opinion should change in the course of developing new
Juvenile Justice. All children irrespective of their age must be subjects of Juvenile Justice. This
statement should not be interpreted as support to expanding the competence of traditional criminal
justice also in respect of individuals who have reached the age of 14 – it is just the opposite,
instruments of Juvenile Justice not criminal justice should be applied also to children who have
reached the age of 14 and to offences they have committed. Thus, the subject of Juvenile Justice
must be individuals who have not yet attained majority.
The concept “juvenile” can be used in various normative acts, however, it has its origin in civil
law and in general cases, i.e., if there is no special regulation, it must be interpreted in compliance
with Article 219 of the Civil Law, i.e., the minority of persons of both genders continues until they
attain the age of 18. The attainment of the said age is a legal fact which means that the legal age
has taken effect. The Civil Law prescribes also other cases when a person who has reached the
age of 16, but is still under the age of 18, can be recognized as being of legal age, i.e., if the said
person:
• has been declared as of being of legal age in exceptional circumstances and for particularly good cause by the decision of an orphan’s that has been subsequently confirmed by
court; or
• has married pursuant to procedures established by law before attaining the age of 18.
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Under Article 3 Section 1 of the Law on Protection of the Rights of the Child, a child is a
person who has not attained 18 years of age, excepting such persons who have been declared to
be of legal age in accordance with the law or have entered into marriage before attaining 18 years
of age.16 Thus, in actual fact, in the Latvian law the concept “child” and the concept “juvenile”
do not differ and they correspond to the UN Convention on the Rights of the Child which provides
that a child means every human being below the age of eighteen years unless under the law
applicable to the child, majority is attained earlier.17
The area of criminal law the concept “juvenile” has a more extensive meaning than in the Civil
Law and the Law on Protection of the Rights of the Child. When defining peculiarities of the
criminal liability of a minor in Chapter VII of the Criminal Law, the legislator has pointed out in
Article 64 of the Criminal Law that provisions of this Chapter apply to persons who have not
attained eighteen years of age as of the commission of the criminal offence. It means that an
offender who prior to attaining the age of 18 was recognized to be of legal age under the civil
procedure, is recognized to be a juvenile under the age of 18 prom the point of criminal law.18
The United Nations Standard Minimum Rules for the Administration of Juvenile Justice
(“The Beijing Rules”)19 does not specify the age interval within which the offender is recognized
to be an object of juvenile justice.20 Juvenile offenders are children or young persons who are
alleged to have committed or who have been found to have committed an offence. In its turn, the
word “juvenile” has a very wide interpretation in the Beijing Rules – according to Paragraph 2.2
(a) of the Rules a juvenile is a child or young person who, under the respective legal systems may
be dealt with for an offence in a manner which is different from adults (older persons).

Juveniles. The demographic situation of Latvia
The number of juveniles in Latvia is constantly decreasing – since the 90ies of the preceding
century their number has decreased by one third. That is why when assessing social processes,
including indicators of juvenile delinquency, note should be taken of the fact that among other
factors a significant decrease in the number of children in Latvia also has a significant impact on
statistical indicators. Not infrequently the decline of the level of juvenile delinquency, a small
number of underage convicts can be explained not by a more efficient criminal penal policy and
the application of new instruments in preventing criminal offences but by the fact that in
comparison with the previous years currently there are fewer children in Latvia.

Law on Protection of Children’s Rights.
United Nations Convention on the Rights of the Child of 20 November 1989. http://www.bm.gov.lv/
lat/normativie_akti/starptautiskie_dokumenti/?doc=681
18
It must be noted that criminal law explains only the notion “juvenile offender” while there are provisions
in legal acts concerning the notion “juvenile victim” that would give grounds to provide a definition that differs
from the definition given by the Civil Law.
19
United Nations Standard Minimum Rules for the Administration of Juvenile Justice (“The Beijing Rules”)
Approved by Resolution of eh General Assembly 40/33 on 29 November 1985.
20
It can be explained by the format of the said document and the necessity to use formulation that would
be acceptable for various systems of law, at the same time establishing common minimum standards.
16

17

31

Number of juveniles and young persons (under the age of 20)
in Latvia during 1990–200921

The number of children who have attained the age when a person may be held criminally
liable (14–17 years of age) has declined from 144,169 children registered in 2005 to 110,057
children, i.e., by 23.7%.

Number of 14–17 years old children in Latvia in 2005–2009 (1 January)22
Age of the child

2005

2006

2007

2008

14

34,354

31,919

30,155

25,301

22,882

15

35,151

34,293

31,828

30,006

25,367

16

36,835

35,105

34,235

31,753

30,074

17

37,829

36,774

35,034

34,133

31,734

144,169

138,091

131,252

121,193

110,057

Total (14–17)

2009

At the beginning of 2009 the number of children at the age of 10 to 14 amounted to 99,147,
i.e., by 43% less than the number of children of the same age in 1990 (174,590).

21
22
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Source: Central Bureau of Statistics of the Republic of Latvia.
Source: Central Bureau of Statistics of the Republic of Latvia.

1991

1992

1993

1994

1995

1996

1997

1998

1999

2000

2001

2002

2003

2004

2005

2006

2007

2008

2009

173,914

174,841

174,357

177,828

181,469

184,731

188,942

191,018

189,925

186,828

183,231

176,596

169,041

157,345

145,055

131,537

118,596

106,532

99,147

184,126

173,102

168,195

166,087

164,022

163,772

163,933

166,847

172,615

178,114

180,407

184,285

187,305

186,565

184,516

181,819

175,489

167,514

156,251

15–19

1990

10–14

174,590

Age

184,734

Number of persons at the age of 10–19 in Latvia in 1990–2009 (1 January)23

Young adults
The system of Latvian criminal law does not contain the notion “a young adult” and no
thorough study has been undertaken of problems related to the reaction of the state to offenders
of the respective age to effectively deter the young adult from new offences and to help him/her
socialise. The view of the Latvian system of law on the respective category of individuals is quite
simplistic – if the offender has reached the age of 18, the individual is to recognized to have
attained majority and all procedural activities with his/her participation as well as penalisation and
the service of the sentence are effected according to the general prescribed rules.
However, more progressive systems of Juvenile Justice declare that even adults who have
attained majority are subjects of Juvenile Justice. The state reaction and legal instruments
employed in respect of these individuals are not absolutely the same as in respect of juveniles. Still
the age and lack of maturity of offenders are taken into account, prescribing a different reaction
and treatment in comparison with older adults.
Within the frame of Juvenile Justice young adults are understood as individuals who have
attained the age of majority (18 years of age) but are below the age of 21. The necessity to focus
attention on offenders of the respective age within the frame of Juvenile Justice is emphasized in
the European Rules for juvenile offenders subject to sanctions or measures.24

Source: Central Bureau of Statistics of the Republic of Latvia.
Recommendation CM/Rec(2008)11 of the Committee of Ministers to member states on the European
Rules for juvenile offenders subject to sanctions or measures. https://wcd.coe.int/ViewDoc.jsp?id=1367113&Site=
CM&BackColorInternet=9999CC&BackColorIntranet=FFBB55&BackColorLogged=FFAC75
23
24
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5. Description of juvenile delinquency
Juvenile delinquency as a component of crime is a category of criminology used to the body
of criminal offences committed by children at the age of 14 to 18, its trends at a specific time and
in a specific territory.
Data on juvenile delinquency reveal the situation with the antisocial behaviour of children and
its trends, however, this view on evil caused by children to other members of the community and
to the community itself is not comprehensive. The body of criminal offences committed by juveniles
includes a significant threat to public interests which has the harmful behaviour of children as its
source, however, children who have not yet attained the age of criminal liability (in Latvia – the age
of 14) and offences committed by them, are left outside. Certainly, it does not diminish the necessity
of collating information about juvenile offenders, offences they have committed, of analysing causes
and trends of crime. A more profound understanding about juvenile delinquency may promote more
effective combat against it or at least the reduction of the crime rate.
Legal norms that prescribe the minimum age of criminal liability have an indirect influence
on professionals working in the area of criminal justice as well. There is nothing wrong if a child,
who has not yet reached the age of 14, is looked upon as a criminal. It is not good that not
infrequently it is related to the opinion that there need not be any reaction to an offence committed
by a child under 14 as the state does not prescribe criminal liability in such cases (a) that
measures in restoring justice need not be undertaken as no liability has been prescribed for the
offence (b). However, it is also clear that causes of criminal behaviour do not develop suddenly
when the individual attains the age of criminal liability. The behaviour of children who are not
recognized to be subjects of criminal offences should also be in the focus of attention and analysis.
The fact that evil has been caused by a child who in view of his/her minority cannot be held liable,
does not diminish the harm and the pain of the victim that have been caused.
Failing to react in an appropriate manner to offences of children under 14, writing the problem
off in view of the offender’s age and failing to provide assistance to the child, the community risks
to generate a situation that the child will not understand the necessity of living according to the
law and to respect interests of other people. Failing to pay attention to how and what value systems
have developed for the specific child (a), failing to treat offences committed by individuals who
have not yet attained the age of criminal liability with due seriousness (b) and failing to adequately
react to them (c), the probability that the child will commit new offences in future, grows. The state
and the community should direct their focus of attention on all offences, irrespective of whether
there are grounds or there are no grounds to react to the offence by employing criminal legal
instruments.
The official statistics on juvenile delinquency includes data on criminal offences committed
by children at the age of 14 to 17. In a formal sense, no reproof can be directed against this
approach as neither the violence of a 13 years old child nor the theft of somebody else’s property,
nor gross disturbance of public peace can be recognized to be criminal offences due to the absence
of the subject of a criminal offence. However, in an objective sense the committed actions are no
less harmful than offences committed by older individuals. The official approach has a positive
feature – it prevents or at least minimizes the child’s stigmatisation. However, it would be advisable
from this point of view to give up altogether holding children (i.e., individuals under the age of 18)
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criminally liable as the child’s self-identification with the criminal world is one of the factors that
may stimulate criminal recidivism in future.
The official information on juvenile delinquency in Latvia is quite limited and evidently it
reflects only part of processes related to the antisocial behaviour of children. It has objective
reasons related to the following:
• the latent character of crime, including juvenile delinquency (a);
• the failure of victims to report offences that have been committed that is related to distrust in public institutions and their abilities to resolve a criminal offence and to promote
the restoration of justice (b);
• the objective impossibility of resolving several offences and of identifying offenders (c);
• failure to report offences of juveniles that is related to the awareness that on the whole
instruments of criminal justice do not correspond to needs of children and it would be better to protect the child against the reaction of the state to the offence that to turn the child
over to criminal justice (d);
• failure to report offences committed by children, considering them to be insignificant (e).
Information on the number of registered criminal offences, the structure of crime as well as
the general information about individuals who have committed criminal offences, is summarized
by the Information Centre of the Ministry of Interior,25 data on convicted individuals are accessible
in the Court Information System,26 information on individuals serving their sentences is maintained
by the State Probation Service27 and the Board of Penitentiaries.28 Relevant information on juveniles
with deviant modes of behaviour is collated by the Service of Inspectors on Juvenile Matters.
In 2008 57 475 criminal offences were registered in Latvia,29 law enforcement agencies
started criminal proceedings in 58,777 cases,30 while the number of criminal offences committed
by juveniles amounted to 1397.31 Still the above official statistics does not mean that the juvenile
delinquency rate is low, as it is not possible to objectively determine how many of all registered
criminal offences have been committed by children. According to the date of the State Police,
among 55,593 criminal proceedings initiated by the police in 2008, criminal offences were
resolved by identifying offenders in 16,516 criminal proceedings. The fact that 1397 children at
the age of 14 to 17 were involved in the commission of the said offences, does not provide grounds
to assume that in Latvia juvenile delinquency is an insignificant problem. Moreover, note should
be taken of the fact that more than 400 children who in 2008 had not yet reached the age of 14,
have been on the register of the Service of Inspectors on Juvenile Matters for the commission of
offences that incur criminal liability.32
According to the data of the Prosecutor’s Office of the Republic of Latvia, approximately 10%
of individuals charged with the commission of criminal offences have not attained majority. In
2008 the ratio of these individuals was 9.9%.
Information Centre of the Ministry of Interior. http://www.ic.iem.gov.lv/
Latvian Court Information System. https://tis.lursoft.lv/
27
State Probation Service. http://www.probacija.lv
28
Board of Penitentiaries. http://www.ievp.gov.lv/
29
Source: Information Centre of the Ministry of Interior, Number of registered criminal offences – during the
period of 01.01.08 till 31.12.08. http://www.ic.iem.gov.lv/files/stat/krim_stat_2008.pdf
30
Results of the Work of the State Police in 2008.
http://www.vp.gov.lv/doc_upl/VP_darbibas_rezultati_2008.gada.ppt
31
Source: Criminal statistics. Information Centre of the Ministry of Interior. http://www.ic.iem.gov.lv/?q=lv/node/75
32
Source: Report of the Service of Inspectors on Juvenile Matters on performance indicators in the area of
juvenile delinquency prevention in 2008.
25
26
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Results of the work of the Prosecutor’s Office in 2004–200833
2004

2005

2006

2007

2008

14,794

12,464

11,289

12,984

14,314

1754

1487

1264

1402

1416

(11.9%)

(11.9%)

(11.2%)

(10.8%)

(9.9%)

Number of individuals turned over to court
of whom juveniles (ratio in % )

1990

1991

1992

1993

1994

1995

1996

1997

1998

1999

2000

2001

2002

2003

2004

2005

2006

2007

2008

41,929

61,871

52,835

40,983

39,141

38,205

36,865

36,674

43,969

50,199

51,082

49,329

51,773

62,173

51,435

62,328

55,620

57,475

Number of registered
criminal offences

34,686

Number of registered criminal offences in Latvia in 1990–200834

At the beginning of 2008 there were 1984 problem children on the register of the Service
of Inspectors on Juvenile Matters (SIJM) – these were juveniles who had committed criminal
offences or administrative violations, had been released from penitentiaries or educational
institutions of social correction, who had abused alcohol, drugs or psychothropic substances,
who were engaged in prostitution, vagrancy or otherwise led a way of life viewed as deviant by
the state. The mission of the SIJM as an entity of the Prevention Board of the State Police is not
to penalise juvenile offenders but to keep within its field of vision those children who are exposed
to the threat of criminalisation, providing assistance to them and thus preventing the commission
of new offences.
On the whole, the number of children registered with the SIJM remains stable, although the
dynamics (registration of new children, the removal of children from the register) is very high. In
2008 1402 children were registered with the SIJM while 1432 registered cases were closed.35
It must be noted that over the preceding 10 years there has been evidence of a gradual decrease
in the number of children registered with the SIJM that can be explained by demographic factors
(an absolute decrease in the number of children in Latvia).

33
Results of the Work of the Prosecutor’s Office of Latvia in 2008. http://www.lrp.gov.lv/doc_upl/
LRPdarbarezpar2008g%283%29.pdf
34
Source: Central Bureau of Statistics of the Republic of Latvia. Note of the CBS: On the basis of amendments to the Cabinet Regulations of the Republic of Latvia of 2003 on Register of Criminal Offences, as of 2004
the total number of criminal offences includes also those offences where opening a criminal case has been waived
in compliance with Article 53 of the Criminal Procedure Code of Latvia, thus data for 2004 are not comparable
with data for preceding years. On 1 October 2005 the Criminal Procedure Law took effect, introducing a new
system for the registration of criminal offences, subsequently data are not comparable with data for preceding years.
35
Source: Report of the Service of Inspectors on Juvenile Matters on performance indicators in the area of
juvenile delinquency prevention in 2008.
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Number of children registered with the Service of Inspectors
on Juvenile Matters and its dynamics in 1999–200836
1999

2000

2001

2002

2003 2004

2005

2006 2007

2008

On the register at
the beginning of the year

3387

3291

3418

3113

2832 2953

2882

2540 2087

1984

Entered into the register
during the year

3198

3005

2795

2381

2836 2846

2337

1473 1511

1402

Prevention cases closed
during the year

3198

2862

3097

2659

2713 2875

2669

1943 1614

1432

Over the recent years the number of criminal offences committed by juveniles has been
declining, however, it can be explained not so much by more effective prevention as by a
deteriorating demographic situation in the country and a marked decrease in the number of
children.
Criminal offences committed by juveniles37

Criminal offences
committed by juveniles
Serious crimes

2002

2003

2004

2005

2006

2007

2008

3724

4219

n.d.

2726

1782

1350

1397

n.d.

n.d.

n.d.

1453

950

608

600

Number of juveniles who have committed criminal offences in 2005–200838

Number of juveniles

2005

2006

2007

2008

2534

2123

2191

1812

1990

1991

1992

1993

1994

1995

1996

1997

1998

1999

2000

2001

2002

2003

2004

2005

2006

2007

2008

Number of individuals
who have committed
criminal offences

12,879

12,719

15,231

15,262

13,350

17,261

17,180

17,494

17,476

17,084

17,807

19,838

18,377

21,383

23,320

17,025

17,533

18,937

19,216

Ratio of juveniles against
the total number of
individuals who have
committed criminal
offences %

19.4

18.9

15.6

13.7

12.6

15.2

15.8

16.0

17.3

15.9

17.6

16.3

15.6

15.9

15.8

16.2

12.1

11.6

9.4

Composition of individuals who have committed criminal offences in 1990–200839

Source: Data of the Service of Inspectors on Juvenile Matters.
Source: Criminal statistics. Information Centre of the Ministry of Interior. http://www.ic.iem.gov.lv/?q=lv/node/75
38
Source: Criminal statistics. Information Centre of the Ministry of Interior. http://www.ic.iem.gov.lv/?q=lv/node/75
39
Source: Central Bureau of Statistics of the Republic of Latvia. Note of the CBS: as of 2004 the number
of individuals who have committed criminal offences, includes individuals who have incurred slight damage and
where opening a criminal case has been waived following the establishment of circumstances listed in Article 5³
of the Criminal Procedure Code of Latvia.
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According to the data of the Court Information System, the absolute majority of convicted
juveniles are males.
Breakdown of convicted juveniles by gender in 2005–200940

Children who have reached the age of 16–17, dominate among juvenile convicts. In 2008
children at the age of 14–15 constituted 27.5%, in 2007 – 29.2% of the total number of
convicted juveniles.
Breakdown of convicted juveniles by age group in 2005–2009

In the structure of juvenile delinquency approximately half of criminal offences committed are
constituted by serious and particularly serious crimes. The approach of Latvia to establishing the
severity of the offence is formal – an intentional crime is recognized as serious and punishable by
deprivation of liberty for a term that exceeds 5 years, while a particularly serious crime is a crime
that is punishable by deprivation of liberty for a term that exceeds 10 years. The nature of the
specific offence and the incurred damage do not influence the determination that the offence is
serious or particularly serious. Thus the ratio of serious crimes against the total number of offences
presents a very general picture of the situation with juvenile delinquency. The analysis of criminal
offences committed by juveniles shows that such serious crimes as murders, serious bodily
injuries, and sexual violence do not constitute a large part of juvenile delinquency.
40

38

Source: Report No. 79 of the Court Information System.

The most frequently registered criminal offences committed by juveniles are offences directed
against property interests of other people. The theft (Articles 175 and 180 of the Criminal Law)
ranks first among offences committed by juveniles. Other most frequently registered offences of
juveniles include robbery (Article 176 of the Criminal Law), hooliganism (Article 321 of the
Criminal Law), driving a vehicle in a condition of intoxication with a driver’s licence (Article 262
of the Criminal Law), the intentional damage of the property of another person. The information
on criminal offences committed by juveniles that has been collated by the Ministry of Interior is
presented in the table below.

Types of criminal offences committed by juveniles in 2005–200841
2005

2006

2007

2008

Murders

11

4

2

3

Serious bodily injuries

11

5

7

1

5

5

5

154

96

72

87

1532

707

555

684

including thefts from apartments

259

134

112

105

including thefts from trade outlets

276

66

68

133

including thefts from automobiles

114

35

11

41

Including automobile thefts

119

89

69

103

Hooliganism

211

135

102

83

Rape
Robberies
Thefts

A complete picture of juvenile delinquency is presented by data of the Court Information
System on convicted children. Certainly, these data pertain only to that part of juvenile delinquency
where offenders have been identified, held criminally liable and turned over to court. Data on
latent crime (a), cases when children have been released from criminal liability, coercive
educational measures have been applied to them (b), cases when the prosecutor applied
conditional release from criminal liability to children (c) or punished children by applying the
prosecutorial injunction regarding a penalty (d) is not reflected in reports of the Court Information
System. However, irrespective of the above, the information provided by the given database allows
drawing reliable conclusions concerning the structure of juvenile delinquency.
The majority of criminal offences committed by juveniles are directed against interests of
specific natural or legal persons, often the damage incurred to them is tangible, i.e., related to the
incurring of material losses, damage to health. Even such a comparatively frequently committed
criminal offence as hooliganism which is related to the gross violation of public peace, may be
characterized by incurring specific damage to interests of other people. The above circumstance
is important when taking care of the restoration of justice after the commission of a criminal
offence. The better (more accurate) the understanding and assessment of the damage incurred by
the criminal offence, the more possibilities of compensating for it, thus diminishing the evil related
to the criminal offence.
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Source: Criminal statistics. Information Centre of the Ministry of Interior. http://www.ic.iem.gov.lv/?q=lv/node/75
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Number of convicted juveniles in 2008 (by type of committed criminal offences)42
Types of criminal offences

Articles
of the Criminal Law

Number of convicted
juveniles

Murder

Article 116 of the CL

1

Murder under aggravating circumstances

Article 117 of the CL

7

Serious bodily injury

Article 125 of the CL

8

Moderate bodily injury

Article 126 of the CL

11

Intentional slight bodily injury

Article 130 of the CL

2

Negligent bodily injury

Article 131 of the CL

1

Transgression of the inviolability
of the residence of a person

Article 143 of the CL

2

Rape

Article 159 of the CL

8

Forcible sexual assault

Article 160 of the CL

4

Other sexual crimes

Articles 162, 166 of the CL

4

Theft

Article 175 of the CL

486

Robbery

Article 176 of the CL

104

Fraud

Article 177 of the CL

5

Misappropriation

Article 179 of the CL

3

Theft on a small scale

Article 180 of the CL

78

Extortion

Article 183 of the CL

2

Intentional damage to property

Article 185 of the CL

65

Production, distribution, transportation,
conveying, purchase and storage of counterfeit
money and national financial instruments

Article 192 of the CL

9

Illegal acts with financial instruments
and legal tender

Article 193 of the CL

36

Hooliganism

Article 231 of the CL

104

Unauthorised production, acquisition,
storage, transportation and conveying of drugs
and psychotropic substances as well as their
use without physician’s prescribed authorisation

Articles 253, 253-1,
253-2 of the CL

32

Operating a vehicle while under the influence
of alcoholic beverages or drugs, psychotropic
and other intoxicating substances

Article 262 of the CL

104

Other criminal offences against traffic safety

Articles 260, 265,
266 of the CL

12

Other

32

Total

1120

42

40

Source: Report No. 79 of the Court Information System.

According to data of the Information Centre of the Ministry of Interior, from one fourth to one
third of juveniles charged with the commission of criminal offences, have committed other criminal
offences already earlier. The methodology used in collating this information, does not allow drawing
conclusions about types of criminal offences that dominate in juvenile delinquency, as the indicator
“crimes committed earlier” includes repeated criminal offences as well as recidivism and the
collectivity of criminal offences.

Diversity of criminal offences committed by juveniles in 2005–200843
2005

2006

2007

2008

2726

1782

1350

1397

Crimes committed earlier

874

461

371

436

%

32%

26%

28%

31%

Criminal offences committed by juveniles

According to data of the Court Information System, the rate of repeat offending is stable and
it fluctuates around 25%. As concerns the above data, it is important to note that the Court
Information System reflects information about convicted individuals. The commission of a new
criminal offence can be deemed to be a repeat offence if the said individual has been earlier
released from criminal liability by applying a coercive educational measure. Data of the Court
Information System does not reflect the prosecutorial practice in applying prosecutorial notes on
punishment (a) in cases when new criminal proceedings have been closed due to the conciliation
with the victim (a) or in view of the significance of the offence (no damage has been incurred that
could provide grounds for imposing criminal punishment) (b), releasing the offender from criminal
liability conditionally (c).

Rate of criminal recidivism among convicted juveniles44
2005

2006

2007

2008

Total number of convicted juveniles

1390

1360

1226

1120

Without criminal record

1028

1021

927

820

%

74%

75%

76%

73%

With criminal record

355

332

298

294

Rate of repeated criminal offences, %

26%

24%

24%

26%

Including: convicted with criminal record
removed/deleted

55

40

41

28

Including: convicted, criminal record not
removed/deleted

300

292

257

266

43
44

Source: Criminal statistics. Information Centre of the Ministry of Interior. http://www.ic.iem.gov.lv/?q=lv/node/75
Source: Data of Report No. 79 of the Court Information System.
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The fact that every fourth convicted juvenile is a recidivist means that the person has had one
or more convictions before attaining majority and that the state reaction to the first criminal offence
has not been effective. Several persons who have started their criminal career already in childhood,
have become recidivists already by the time they attain majority. As concerns the recidivism of
criminal offences, it is important to note that each specific case is an unambiguous indicator of
the inability of the state to provide efficient help to the child and influence the child in a way that
he/she refrains from violating the law.
A large part of criminal offences of juveniles have been committed by a group of individuals –
together with other juveniles as well as together with individuals who have attained majority.
Criminal offences committed by juveniles in a group in 2005–200845
2005

2006

2007

2008

Total number of resolved criminal offences
of juveniles

2726

1782

1350

1397

of which: committed in a group

1108

748

543

568

41%

42%

40%

41%

%

Convicted juveniles who committed criminal offences in a group in 2005–200846
2005

2006

2007

2008

1390

1360

1226

1120

of whom: committed criminal offences in a group

925

933

819

706

%

67%

69%

67%

63%

Total number of convicted juveniles

According to data of the Information Centre of the Ministry of Interior a significant part of
criminal offences of juveniles have been committed in the condition of alcoholic intoxication which,
from the point of criminal law, is to be treated as an aggravating circumstance while objectively
it is one of the factors that causes juvenile delinquency. There is a comparatively small number
of offences in the total number of resolved criminal offences that have been committed under the
influence of drugs, psychotropic and toxic substances.
Commission of criminal offences by juveniles in the condition of intoxication47
2005

2006

2007

2008

2726

1782

1350

1397

612

455

354

318

27

9

10

18

Under the influence of psychotropic substances

n.d.

3

5

5

Under the influence of toxic substances

n.d.

0

0

2

Criminal offences committed by juveniles
In the condition of alcoholic intoxication
Under the influence of drugs

Source: Criminal statistics. Information Centre of the Ministry of Interior. http://www.ic.iem.gov.lv/?q=lv/node/75
Source: Data of Report No. 79 of the Court Information System.
47
Source: Criminal statistics. Information Centre of the Ministry of Interior. http://www.ic.iem.gov.lv/?q=lv/node/75
45

46
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Juveniles who use alcohol on regular basis as well as use drugs, psychotropic substances and
other intoxicating substances are also in the focus of attention of the Service of Inspectors on
Juvenile Matters. Although over the recent years, the number of children registered with the SIJM
has declined,48 the number of children with alcohol and intoxicating substance addictions has
increased in percentage terms as well as in absolute figure.
Number of juveniles registered with the SIJM
who have used intoxicating substances (1999–2008)
1999 2000 2001 2002 2003 2004 2005 2006 2007 2008
Regularly use alcoholic beverages
Use drugs
Use other intoxicating substances

210

210

247

289

316

289

359

260

269

273

39

67

52

56

55

45

19

26

26

34

143

97

60

52

69

41

26

30

40

48

According to data of the information system of courts about 25–30% of children among
convicted juveniles do not work and do not study. Certainly, the above indicator is quite formal as
a significant part of those listed as schoolchildren, in actual fact, attend school seldom (a), or
even if they attend school, they are not sufficiently motivated and do not show any interest in
studies.
Ratio of convicted juveniles who studied or worked in 2005–2008
2005

2006

2007

2008

1390

1360

1226

1120

of whom: pupils and employees

940

952

853

803

%

68%

70%

70%

72%

Total number of convicted juveniles

Although the Information Centre of the Ministry of Interior applies a different methodology and
does not record offenders but offences, also according to these data approximately one fourth of
resolved criminal offences committed by juveniles, have been committed by children who neither
study nor work anywhere.
Criminal offences committed by juveniles in 2005–200849
2005

2006

2007

2008

2726

1782

1350

1397

Number of offences committed by
children who neither work nor study

860

401

284

344

%

32%

23%

21%

25%

Total number of resolved criminal
offences committed by juveniles

48
49

The decrease in statistical data for 2008 in comparison with 1999 amounts to 41%.
Source: Criminal statistics. Information Centre of the Ministry of Interior. http://www.ic.iem.gov.lv/?q=lv/node/75
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6. Restoration of justice in present-day Latvian criminal justice
The Criminal Law, the Criminal Procedure Law as well as other legal laws provide several
legal instruments aimed at efficiently reacting to criminal offences, protecting interests of victims
and the community as well as preventing the commission of new criminal offences. Although the
restoration of justice has not been mentioned as the aim in imposing criminal punishment and in
applying other legal instruments, the leitmotif and principles of Restorative Justice are not
absolutely unknown for Latvian criminal justice – they have been recognized in theory as well as
accepted in practice. Still the restoration of justice has not been positioned as a priority and
thus criminal justice has not set the goal of forming and developing reaction to a criminal offence
in a way that would, as far as possible, promote the restoration of justice.
The present Chapter discusses and describes legal instruments of present Latvian criminal
law and Latvian criminal procedure applicable in reaction to criminal offences committed by
juveniles, drawing attention to the extent they promote/may promote the restoration of justice
after the commission of a criminal offence.
In traditional criminal law reaction to a criminal law is linked to the imposition of penalty. In
addition to criminal penalties the law provides such legal instruments as conditional sentence
and conditional release from criminal liability. The list of criminal penalties and other criminal
legal measures is exhaustive – their types, the scale of repression and the procedure of application
have been explicitly defined by legal acts.
Under the Criminal Law the following criminal penalties may be imposed on a juvenile who
has committed a criminal offence:
1) deprivation of liberty;
2) community service;
3) a fine.
One or several additional penalties may be imposed on the offender alongside with the basic
penalty:
1) the confiscation of property;
2) deportation from the Republic of Latvia;
3) a fine;
4) restriction in rights;
5) police supervision.50

The criminal penal system of Latvia includes also other criminal penalties without specific indication that
they may be imposed only on adult offenders, however, in objective terms it is not possible to impose them on
juveniles, e.g., detention that can be imposed only on servicemen as well as the prohibition to run for the Saeima
(the Parliament of Latvia), the European Parliament, city and regional municipal councils.
50
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6.1. Criminal Punishments
Deprivation of liberty
Deprivation of liberty is the most severe criminal punishment that manifests itself in the
coercive detention of an individual in prison. The term of deprivation of liberty for a person who
has committed a criminal offence prior to attaining the age of 18, must not exceed 10 years for
particularly serious crimes; 5 years – for serious crimes involving violence or a threat of violence
or that have incurred grave consequences; 2 years – for other serious crimes. As of 1 July 2009
it is provided that the punishment of deprivation of liberty for criminal offences and less serious
crimes is not to be imposed on juveniles.51
Juvenile convicts serve their prison sentences at the Cēsis Educational Facility for Juveniles
(boys) and at the Iļģuciems Prison (girls).
Number of juveniles serving prison sentences in 2000–2010 (on 1 January of each year)

Source: Board of Penitentiaries.

The Board of Penitentiaries does not have information about the total number of juveniles
serving (having served) prison sentences during a definite period of time – in a quarter, in half a
year, in a year. The methodology applied by the Board of Penitentiaries for the collation of statistical
data allows to get information about the number of inmates (convicted, detained) for specific
days, however, it fails to show the situation concerning the imposition of deprivation of liberty on
children as it does not pay attention to dynamic processes (the admission of convicted individuals
to the penitentiary and their release). For example, the fact that 105 children on 1 January 2008
and 109 children on 1 January 2009 served their prison sentences means only that in the course
of the year the number of children admitted to penitentiaries is quite close to the number of
children who were released from penitentiaries. However, it is important to note that the term of
imprisonment for approximately one quarter of the convicted children does not exceed one year,
for a half of these children it does not exceed three years (a), that conditional release on parole is
actively applied in practice which is permissible if the convict has served half of the prison
sentence (b). The overall movement of juveniles to/from penitentiaries is very dynamic and every
year a much larger number of children than the 100 juveniles mentioned in the statistics of the
51

I.e., individuals who committed a criminal offence prior to attaining the age of 18.
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Board of Penitentiaries, come into contact with the regime of deprivation of liberty. Following the
proposal of the Public Policy Centre PROVIDUS, the Board of Penitentiaries collated data on
children who had come into contact with the penitentiary system and found that 169 minors in
2009 had started to serve their prison sentences.
Data of the Court Information System present a more accurate Picture of the situation in
imposing deprivation of liberty on juveniles. According to the said data, about 250 children (more
children – 348 – have been recorded in 2006) are sent to penitentiaries to serve their sentences.

Length of the adjudged deprivation of liberty for juveniles in 2005–200852
2005

2006

2007

59

82

62

54

Deprivation of liberty for a term of 1 to 3 years (inclusive)

137

198

120

133

Deprivation of liberty for a term of 3 to 5 years (inclusive)

32

48

27

45

Deprivation of liberty for a term of 5 to 10 years (inclusive)

30

16

26

26

5

4

6

8

263

348

241

266

Deprivation of liberty for a term of up to 1 year

Deprivation of liberty for a term exceeding 10 years
Total

2008

Deprivation of liberty is the most repressive punishment in the Latvian system of criminal
penalties. Several interviewed judges who themselves pass prison sentences for juveniles, are
highly sceptical concerning possibilities of achieving aims of penalisation defined by the law for
deprivation of liberty, moreover – the restoration of justice. Although deprivation of liberty is
prescribed for almost all criminal offences, usually courts try to choose and impose other penalties,
not involving deprivation of liberty. The Latvian case law respects the principle that the deprivation
of liberty for juveniles must be the last resort that is applied when it is evident that other legal
instruments cannot be effective. There is a minimal possibility that deprivation of liberty will be
adjudged to a juvenile who has been held criminally liable for the first time for the commission of
a criminal offence or a less serious crime, however, according to amendments to the Criminal
Law, that became effective as of 1 July 2009, it is prohibited to impose deprivation of liberty for
the above offences. Still deprivation of liberty is imposed on juveniles and in the practice of Latvia
it does not happen infrequently.
The opinion that deprivation of liberty was imposed as punishment on children, who had
committed serious or particularly serious crimes, is only in part true. Really, usually a juvenile
who has committed a murder or a rape under aggravating circumstances, is sentenced to a term
in prison. However, the number of juveniles convicted of such crimes is comparatively low.
In most cases the serious of criminal offences that have been committed, is not the actual
reason why children are sentenced to deprivation of liberty. Deprivation of liberty is imposed on
the majority of convicted children according to provisions of law which do not allow any other state
reaction, except deprivation of liberty, namely, children are sent to a penitentiary as it is required
by law. For example, if during probation a juvenile who has sentenced conditionally, committed a
new criminal offence, court has not other option than to punish him/her by deprivation of liberty.

52
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Source: Report No. 79 of the Court Information System.

A similar scenario is to be followed if a new criminal offence has been committed during the
period of police control or during the period of the yet unserved prison term following the release
on parole. In such cases the decision of the court cannot be influenced by the fact that the offence
has not incurred any damage to interests of others (losses have been compensated for), nor by the
comparatively insignificant hazardness of the offence (a petty theft at a supermarket; damage to
the property of other due to hooliganistic inclinations etc.).
Deprivation of liberty is also adjudged to children who, irrespective of their age, already have
criminal record and other penalties, not involving deprivation of liberty did not keep them from
committing new criminal offences. The recidivism of criminal offences is the cause for imposing
deprivation of liberty on children more frequently than the hazardness of committed criminal
offences. In respective cases, upon depriving children of their liberty, it is emphasized that the
convict had already been penalized earlier, however, failed to draw appropriate conclusions (a),
that, irrespective of the age of the person, he has a rich criminal biography (b), that he consistently
fails to respect the legitimate interests of the community and separate individuals (c). Often no
attention is paid to the fact that the juvenile has serious problems that he is unable to resolve and
they are the reason why he violates the law (a), that earlier penalties not involving deprivation of
liberty and instruments of criminal law have not been effective (b) and public agencies that were
entrusted the task of working with the child, have not been capable of providing assistance to the
child and to ensure the achievement of aims of the penalty (c).
In the near future the number of children sentenced to deprivation of liberty is expected to
decline due to amendments to the Criminal Law that became effective as of 1 July 2009.
According to the said amendments deprivation of liberty must not be imposed on children who
have committed criminal offences or less serious crimes, namely, offences where the punishment
prescribed by the Criminal Law does not exceed deprivation of liberty for a term of up to 5 years.
According to Interim provisions of the Criminal Law the said amendments that are favourable
towards juveniles apply to children who have committed criminal offences after 1 July 2009, i.e.,
the number of juveniles sentenced to terms of imprisonment will decline gradually.
Likewise it is important to take not of the fact that according to amendments made to the
Criminal Law not even actual but even conditional sentencing must not be imposed in future for
a criminal offence and a less serious crime. It means that there will be considerably fewer cases
when children must serve imprisonment sentences because a new criminal offence was committed
during the probation period following conditional sentence (a) that deprivation of liberty will no
longer be imposed on a child even in the case of repeat offending if the new criminal offences are
not serious or particularly serious crimes (b).
With due appreciation of the decline in criminal repression directed against juveniles, it must
be still recognized that very little is done to simultaneously develop and strengthen the alternative
reaction to juvenile delinquency. In this context it is important to pay attention to ensuring that
legal instruments that are applicable to juvenile offenders are directed towards the restoration of
justice. The waiver of the imposition of deprivation of liberty if it is not related to the application
of effective alternative instruments, means and methods, may give the offender as well as the
general public the feeling that the state tolerates such juvenile behaviour, does not try to protect
the community against hazardous offences.
The possibility (probability) of imposing deprivation of liberty is often a factor that motivates
the offender to seek possibilities of conciliation with the victim, to compensate for the incurred
losses already before court hearings, to apologize for the commission of the criminal offence. Such
behaviour after the commission of a criminal offence is noteworthy and should be viewed as a
mitigating factor that may give rise to the possibility of imposing punishment that does not involve
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deprivation of liberty. It must be noted that at present such behaviour is often related to the
intimidation of the individual (“if there is no apologizing for what has been committed, if there
is no public statement of remorse for the committed offence, then court will adjudge deprivation
of liberty”) and does not have that much impact on the child than on the child’s parents who seek
contact with victims, compensate themselves for the incurred losses, promise that their child
would never ever violate the law again. Not wanting to have deprivation of liberty adjudged to
them, shamed/persuaded by other, several defendants express their remorse for the committed
offence publicly, commit themselves to respecting requirements of the law in future, and promise
to compensate for the losses after their conviction. Part of children feel keenly about what has
happened and make conclusions relevant for the community. For other children it is nothing more
than a procedure that neither moves them nor gives them food for thought – after the sentence
has been made known, promises are soon forgotten and neither the victim nor the community feel
any gratification. A child, who is afraid of criminal liability and punishment, is capable of violating
the law again in future as with time the fear subsides while there is no understanding of the harm
of the committed act. If this understanding is not acquired during the criminal proceedings or
during the service of the sentence, it may never appear at all.
Motivation to compensate for losses, to apologize, to reach conciliation with the victim is
often missing if the application of deprivation of liberty is mandatory in the specific case and if
the offender is aware that court will not be able to impose any other criminal penalty for the
offence. Often defendants do not see any sense in making an effort and doing something for the
benefit of the victim and the community as in any case punishment involving deprivation of liberty
awaits them.
If deprivation of justice is related to justice, then mostly justice which has revenge at its basis
as well as the intention to make the offender suffer. Not infrequently victims when they learn of
the offender being punished by deprivation of liberty, express their satisfaction considering the
said punishment to be fair and just and, just the opposite, do not conceal their disappointment
upon learning that deprivation of liberty has not been imposed. It is doubtful where in the above
cases it is correct to accuse people of cruelty and their lack of awareness of the true purposes of
punishment. Any individual and any victim of a criminal offence are no exception, they strive for
justice. Criminal justice does not often offer justice that would give true satisfaction to the victim,
directing instead repression against the offender that should symbolise the restoration of justice.
A critical assessment of deprivation of liberty does not give any grounds to consider it to be
an absolutely useless instrument of criminal justice. Deprivation of liberty in itself does not restore
justice, however, in specific cases it may indirectly promote the restoration of justice after the
commission of a criminal offence. Irrespective of the role of deprivation of liberty in contemporary
criminal justice, in future this punishment might promote the restoration of justice to a greater
extent. Deprivation of liberty should not be positioned as a self-sufficient reaction to a criminal
offence, it should be perceived as a means ensuring the possibility of conducting intensive
socialisation work with the convict, providing active assistance to the person in understanding
the pain experienced by the victim as well as to conclude that the commission of criminal offences
is not the way that should be taken in addressing one’s own problems. Recognising deprivation of
liberty solely as a form of punishment as well as filling it in with a content appropriate for punishment, it may have a positive impact on the convict, may create prerequisites that the individual
truly repents the committed offence and while serving the sentence as well as after the service of
the sentence he individual will take efforts to compensate for the evil incurred by the criminal
offence to the community and the victim, namely, will attempt, of his/her own free will and as far
as possible, to restore justice.
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Community service
In Latvian criminal law community service is a basic penalty that is understood as coercive
involvement in activities necessary for the community that the convicted person or person who has
been sentenced to community service by a prosecutorial injunction regarding a penalty, serves by
doing work prescribed by the State Probation Service, in the vicinity of his/her own domicile during
free time outside regular employment or studies and without remuneration.
Community Service was introduced in Latvian criminal Law in 1999 upon the new Criminal
Law becoming effective. Initially the enforcement of community service was entrusted to local
governments without providing for any coordination of the enforcement of sentences at the national
level. The situation changed upon the establishment of the State Probation Service that was
entrusted with the enforcement of this particular criminal penalty. The transfer of responsibility for
the enforcement of community service to the Probation Service did not exclude local governments
from the process – the majority of individuals sentenced to community service serve their sentences
by working at municipal enterprises (a), local governments have also the right to determine priority
tasks that should be undertaken on their territories that are necessary for the community (b).
Sanctions of the Special Part of the Criminal Law do not prescribe the length of community
service that may be established for a specific criminal offence – court or the prosecutor establishes
it at his/her own discretion, following requirements contained in Article 40 of the Criminal Law.
Court may adjudge community service for a period of 40 to 280 hours, while the prosecutor may
prescribe 40 to 140 hours by his/her prosecutorial injunction regarding a penalty.
The Law does not link the possibility of imposing community service with the offender’s age –
it may be imposed on adults as well as children taking into account restrictions established for the
employment of juveniles.53 The penalty must be imposed on individuals with inability for work.
The enforcement of community service is regulated by provisions contained in Chapter XXIV
of the Penal Code of Latvia54 and Cabinet Regulations No. 581, approved on 28 August 2007 “On
Procedure of the Organisation of the Enforcement of the Criminal Punishment – Community Service
by the State Probation Service”,55 providing quite detailed regulation for issues related to the
organisation of the enforcement of this type of punishment.
In compliance with Article 133 Section 1 of the Penal Code of Latvia, the convicted individual
sentenced to community service, has the duty within five work days from the date of the court
judgement becoming effective to report to the institution for the enforcement of community service
according to the individual’s declared domicile for the service of the adjudged punishment.
The enforcement of community service is organised by the territorial office of the State
Probation Service where the convicted individual has declared his/her domicile. However, there
is a possibility of serving the sentence elsewhere – if the individual has several places of residence,
the individual may choose where to serve the sentence. Taking into account the wish of the
individual and his/her motivated application, the service of the sentence may be organised in
another place where the individual does not have his/her declared domicile.
When employing juveniles, note must be taken of prohibitions imposed on juvenile employment that
have been defined by Cabinet Regulations No. 206 “On Work Tasks Where it is Prohibited to Employ Juveniles
and Exceptions when Employment for such Work Tasks is permitted in view of the Vocational Training of the
Juvenile”, 28 May 2002. http://www.likumi.lv/doc.php?id=62644&from=off
54
Penal Code of Latvia, enacted in 23 December 1970.
55
Cabinet Regulations No. 581 “On Procedure for Organising the Enforcement of the Criminal Penalty –
Community Service by the State Probation Service “, approved on 28 August 2007, Latvijas Vēstnesis, No. 141
(3717), 31.08.2007.
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Upon the arrival of the individual at the territorial office of the SPS and reporting for
community service, the probation officer explains the conditions and procedure of the enforcement
of community service and presents a document where all the rights and responsibilities of the
convicted individual in the course of performing community service have been described.56 The
convicted individual becomes a client of the SPS and confirms by his/her signature that has been
introduced to conditions and procedure of the enforcement of community service.
The probation officer selects the employer, makes arrangements concerning the place and the
time when the client may meet the employer and issues an order to the individual to go to the
employer.
As concerns a juvenile, a copy of the conditions and procedure of the enforcement of
community service as well as a copy of the order is issued by the probation officer or sent by
registered mail to the parents or other legal representatives of the probation client.
On the date and at the time indicated in the order the probation client and the probation
officer go to meet the employer.
The probation officer draws up the schedule of work for a period that is not less than one
calendar week and coordinates it with the employer and presents it to the probation client.
When drawing up the schedule of work, a certain role is paid by the age of the convicted
individual and the fact that a juvenile continues his/her primary education. If community service
is to be performed by a child under the age of 15 or a child who continues his/her primary
education by the age of 18, the work schedule is formulated for a period that does not exceed two
hours per day and 10 hours per week, if community service is performed during the study year,
and not more than four hours per day and 20 hours per week if community service is performed
during school holidays. In the case of a child who is over 15 years of age but has not yet attained
the age of 18 and does not continue his/her primary education, the work schedule is formulated
for a period that does not exceed seven hours per day and 35 hours per week.
According to Cabinet Regulations, it is the duty of the probation officer to attend the session
when the juvenile probation client is introduced to labour safety regulations and in-house rules.
Upon exercising control over the enforcement of community service, the probation officer is
not always beside the individual performing community service. Control is implemented by the
probation officer contacting the employer (a) as well as paying a visit to the place where
community service is performed (b). During the enforcement of community service the probation
officer may also invite the probation client to arrive at the territorial office of the SPS to discuss
issues related to the enforcement of community service.
During the enforcement of community service the probation officer has the right to interview
the probation client and the employer. In practice such interviews are not organized often – usually
the cause for interviews is information about some disagreement or other problems concerning the
organisation of community service.
During the enforcement of community service the probation officer has the right to refer the
probation client to another employer if it can promote a more efficient enforcement of community
service. In practice it is done when information is acquired that due to some reason the procedure
followed in organising the enforcement of community service, is violated.
In practice community service is punishment that is imposed on an extensive scale – in 2008
courts sentenced 3054 individuals to community service, i.e., 28.4% of the total number of

“Conditions and procedure of the enforcement of community service” is an A-4 format document of
3 pages, approved on 31 October 2007 as a supplement to Methodological Recommendations No. 1-1. 5/2.
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convicted individuals,57 during the first half-year in 2009 courts imposed community service on
1471 persons, i.e., 27.5% of the total number of convicted persons.58 Assessing the active
application of this punishment in a positive way, it must be recognized that still it has not become
an alternative to deprivation of liberty as it was initially intended. The incorporation of community
service in the Latvian penal system reduced the ratio of conditional sentences however; it had a
minimal impact on the imposition of actual deprivation of liberty.
In comparison with adult convicts, juveniles are less frequently sentenced to community
service – in 2008 19.3% of convicted children and 24.9% of convicted adults were punished by
community service. Still it does not mean that judges are more sceptical about the possibility of
achieving aims of punishment and of restoring justice by imposing community service on juveniles.
The reason lies in the differences in the structure of juvenile delinquency and adult criminality and
in the more active resort to conditional sentences in respect juveniles.

Community service adjudged to juveniles in 2005–200859
2005

2006

2007

2008

Number of juveniles sentenced to community
service

185

218

229

216

% of the total number of juvenile convicts

13%

16%

19%

19%

225 of the 3904 registered probation clients in the area of community service in 2008 were
juveniles, i.e., 5.8%.60 197 of them are boys and 28 girls. Community service was imposed on
170 children by court judgements, on 55 children – by prosecutorial notes on punishment.
The majority of juveniles serving community service are boys, which, on the whole,
corresponds to the gender structure of juvenile convicts.

Imposition of community service in 2008 Gender
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Source: Report No. 78 of the Court Information System.
https://tis.lursoft.lv/tisreal?Form=TIS_STAT_O&SessionId=42737181&id=178&topmenuid=151
58
Source: Report No. 78 of the Court Information System.
https://tis.lursoft.lv/tisreal?Form=TIS_STAT_O&SessionId=42737181&id=178&topmenuid=151
59
Source: Report No. 79 of the Court Information System.
60
Source: Public Report of the State Probation Service for 2008.
http://www.probacija.lv/upload/gada_parskati/2008_vpd_publiskais_parskats.pdf
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The majority of juveniles serving community service are children who have reached the
age of 16.
Imposition of community service on juveniles in 2008
Age of children

Upon deciding on the length of community service, courts make full use of options provided
by law and choose the minimum as well as maximum length of community service. Still there is
the absolute prevalence of cases when the number of community service hours does not exceed
100 hours.
Length of community service for juveniles in 2008*

* Source: Data of the State Probation Service.

The fact that the convicted individual studies or works is not recognized by Latvian criminal
law to be an obstacle to imposing community service. In 2008 83% of all juveniles serving
community service studied and/or worked,61 serving their sentence during the time free from
studies and work.
The ratio of juveniles who prior to being sentenced to community service had been punished
for other criminal offences or where courts had imposed coercive educational measures, is
comparatively low. In 2008 the State Probation Service recorded 25 cases (11%) when
community service was to be served by juvenile repeat offenders as well as 13 cases (6%) when
prior to community service coercive educational measures had been imposed on juveniles. It can
be explained by the fact that courts usually impose community service on individuals without
criminal record, opting for stricter penalties in the case of repeated criminal offences. At the same
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Source: Data of the State Probation Service.

time it must be taken into account that the State Probation Service does not always have full
information about the criminal record of their clients – for example, in 2008 the Probation Service
did not have any information about 36 juvenile clients if they had already been sentenced for
other criminal offences, no information was available about the application of coercive educational
measures in respect of 70 children (31%).62
In the course of performing community service, the individual must perform tasks necessary
for the community without receiving any remuneration. The type of the task to be performed is
determined by the State Probation Service. The State Probation Service itself does not employ
convicts – it concludes agreements with enterprises and organisations that undertake to provide
an opportunity of work for the convicted individuals. Such agreements have been concluded with
several municipal institutions and enterprises as well as non-governmental organisations and
religious organisations. In 2008 91% of such agreements were concluded with municipal
institutions and enterprises, 4% – with public agencies, 3% – with non-governmental organisations and 2% – with religious organisations.63 The agreement defines rights and responsibilities
of contracting parties in organising the enforcement of the criminal punishment – community
service. However, prior to concluding the agreement the State Probation Services pays attention
to the fact that the person who serves this sentence, performs tasks necessary for the society and
is not employed for profit-making purposes.
Very often convicted persons are involved in upgrading activities, conduct repairs, and
participate in tidying up the territory. Certainly when such activities are performed without payment, the employers save financial resources. Very often convicted individuals perform activities
necessary for the community that would not have been undertaken if funding had not been
allocated. For example, in 2008 juvenile probation clients worked for 11,202 working hours,
serving their sentence of community service.64 Irrespective of the above, in Latvia community is
not perceived and not positioned as a source of cheap labour resource – judges as well as the staff
of the State Probation Service and the majority of the community have a positive assessment for
this punishment, pointing out that by performing tasks for the community the convicted person
has an opportunity to think over and reconsider the criminal offence committed earlier (a), aware
of the criminal offence, the person can do something for the community (b), the person may get
satisfaction from his/her work and demonstrate his/her worth to the community (c).
According to Article 134 of the Penal Code, local governments have the right to determine
priority activities required by the community on their territory where to involve convicts sentenced
to community service. In practice there have been only a few separate cases when local
governments use this opportunity and submit a respective document to the State Probation Service.
Although community service is punishment to be served in the community, any negligence
on the part of the convict towards community service is not permissible. According to Article 135
of the Penal Code during the service of their sentence individuals involved in community service
must comply with internal rules adopted at the workplace, labour discipline, labour safety and
labour protection rules, perform the assigned task with due diligence, they must execute
instructions given by the employer, work the specified number of hours every day.
If a person sentenced to community service, has failed to report for the service of the
punishment and has failed to submit documents justifying the person’s absence within 15 days’
time from the respective date of reporting, the State Probation Service issues a written warning
62
63
64

Source: Statistical form on the enforcement of community service, SPS, 2008.
Source: Data of the State Probation Service.
Source: Statistical form on activities, SPS, 2008.
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to the person about substituting community service by custodial arrest.65 The probation officer acts
in a similar manner – by issuing or posting a letter of warning – if the person fails to perform
community service without due justification. In the case of a warning to a juvenile, the letter of
warning is sent by the probation officer by registered mail or issued to parents or other legal
representatives of the child. In 2008 the SPS sent 71 letters of warning to juveniles sentenced to
community service.66
In cases when the convicted person evades serving of the sentence, probations officers
comply with requirements contained in Article 134 Section 2 Paragraph 8 of the Penal Law,
formulating and submitting an application to the district (city) court concerning the necessity of
substituting the penalty imposed on the convicted person – community service – by custodial
arrest. In 2008 the State Probation Service submitted 11 applications to court (4.9%) concerning
the substitution of community service imposed on juveniles for custodial arrest. Article 40 Section
3 of the Criminal Law provides that in the event of the person sentenced to community service,
evading in bad faith serving the sentence, court substitute custodial arrest for the unserved
sentence calculating four hours of work as one day of custodial arrest.

Community service and restoration of justice
The introduction of community service in the criminal penal system was linked with the
conviction that aims of criminal punishment could be achieved also without the isolation of the
offender from the community. This penalty incorporates the repressive element (it is not accidental
that in Latvian community service is called “piespiedu darbs” (coercive work), however, the
purpose in restricting an individual’s freedom of action is not so much to penalise for what has
been done as to make the individual think and reconsider the committed criminal offence (a), to
integrate into the community, to communicate with the employer, other employees, individuals for
whom work is done (b), to help the offender himself/herself notice and understand that he/she is
capable of creating something good and useful for the community (c), to demonstrate to the victim
and the community that the offender is capable of performing work tasks useful for the community
thus compensating for the damage incurred (d).
It is important to note that the State Probation Service that is responsible for the enforcement
of community service, has a correct understanding of the essence of the said penalty, purposes of
application, philosophy67 and it organizes its work, taking into account these facts. In the report
for 2008 the State Probation Service emphasized with good reason that: “Community service as
a type of penalty emphasizes the inclusion of the offender into the community but not the
offender’s isolation from the community, thus the involvement of the community in changing the
offender’s thinking and behaviour is of paramount importance.”68 The report also emphasizes that

65
According to Cabinet Regulations No. 581 “On Procedure for Organising the Enforcement of the Criminal
Penalty – Community Service by the State Probation Service “, approved on 28 August 2007, Latvijas Vēstnesis,
No. 141 (3717), 31.08.2007.
66
Data of the State Probation Service.
67
The self-evident truth that every public agency must have an correct understanding of purposes of its
operation that it undertakes within the frame of its competence, cannot be referred to all public institutions in
Latvia. There are agencies among them that follow the letter of the law in their work, however, they fail to
understand their mission and tasks.
68
Source: Public Report of the State Probation Service for 2008.
http://www.probacija.lv/upload/gada_parskati/2008_vpd_publiskais_parskats.pdf
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more attention should be paid to the involvement of non-governmental organisations in the process
of organising community service. According to the information provided by the Enterprise Register
of the Republic of Latvia, 646 foundations and 8895 societies have been registered in Latvia, part
of which could become future potential cooperation partners of the State Probation Service –
employers for probation clients in the field of community service.69 According to the Strategy of
Action of the State Probation Service for 2007–2009, one of the tasks that should be fulfilled to
improve the quality of organizing community service and public work is to involve volunteers in
the organisation of community service and public work. In order to stimulate the involvement of
volunteers, in 2009 activities should be undertaken to inform the community about possibilities
and conditions of volunteer work; the process has already started – the first cooperation agreement
in the field of community service and public work has been concluded in the Riga territorial
office.70
It is understandable that the State Probation Service cannot issue an order making representatives of the community get involved in work with sentenced persons and the State Probation
Service does not even make any attempts of the kind in this respect. The task of the State
Probation Service is to inform the community about the essence of the penalty and the benefits
that it can give to the community.
Unusually community service is not organised to compensate for losses incurred by specific
criminal offences. The decision on compensating for damages incurred by the criminal offence is
taken during the adjudication of the case, establishing the respective procedure and scale of
compensation in the judgement. However, community service may be viewed also as compensation for damages in a wider sense of the term – as payment to the community for the committed
criminal offence. If community service is perceived by the community in a positive light, as an
adequate state reaction to a criminal offence, its enforcement will promote the restoration of
justice. The following is required to have this perception of perceive community service:
• the community will benefit from work performed by the sentenced person;
• the victim and the general public will be informed about work that has been performed
and benefits that it gives;
• when performing community service, the individual should know and understand the
significance of this work, gain gratification from the work that has been performed and
the achieved results.
Community service must not be organised in a formal way – only to keep the sentenced
person busy, failing to pay due attention to the content of the work that is to be performed and
benefits that it can give to the community. If the work to be performed has no practical sense or
it gives an insignificant benefit, the enforcement of this penalty will not promote (or will promote
to a minimal extent) the restoration of justice. At the same time it must be taken in to account
that the economic aspect of community service, namely, the possibility of addressing issues
relevant for the community with the co-participation of unpaid labour force, must not overshadow
the purpose pursued by the enforcement of the penalty. Community service has not been included
in the criminal penal system with the purpose of enabling the local government to tidy up parks
and roads, undertake repairs at kindergartens and schools without large financial investments. Still
Source: Public Report of the State Probation Service for 2008.
http://www.probacija.lv/upload/gada_parskati/2008_vpd_publiskais_parskats.pdf
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Source: Public Report of the State Probation Service for 2008.
http://www.probacija.lv/upload/gada_parskati/2008_vpd_publiskais_parskats.pdf
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the above tasks and other work tasks useful for the community may promote the achievement of
the aims of criminal penalties, have a positive impact on the offender as well as promote the
restoration of justice after the commission of a criminal offence.
A wrong perception of community service that the victim and the community may have,
ignorance of its content is one of the reasons why this particular penalty may be considered to be
an unjust (not sufficiently fair) response of the state to a criminal offence. As concerns community
service the task of the state is not only to organise the enforcement of this punishment but also
to inform about its essence and content, emphasizing that its purpose is not to humiliate the
offender by making him/her perform work tasks that the community considers to be of low prestige
(a) that the purpose in imposing the punishment is not to economize budgetary resources of local
governments by involving unpaid labour force in performing various tasks (b). At the same time
it should be duly appreciated if the community receives information about specific tasks performed
during the enforcement of this punishment, thus demonstrating that those people, who incurred
damage to the victim and the community by committing criminal offences, perform work useful
for the community during the service of their sentences.
Not infrequently juvenile offenders do not have any vocational education and they have not
had paid employment. It is not an obstacle to imposing community service, however, it is a
noteworthy fact to be considered when decision on place of employment for children. In objective
terms, the range of work places where juveniles could be employed is more restricted than jobs
where adult offenders could be placed. In this case the easiest solution is not always the best
solution. Making children perform work without any explicit relevance for the community increases
the risk that during the enforcement of the punishment the sentenced child will not draw relevant
conclusions desired by the community (a), perceiving the repressive element of the punishment,
the juvenile will fail to perceive it as a means promoting the restoration of justice (b). Likewise in
the perception of the community work performed by juveniles where there is no explicit
manifestation of its social usefulness, does not restore justice and does not compensate for the
damage incurred to the community.
Unpaid work must not be the only element constituting the content of the criminal
punishment – community service. The performed work itself may promote the restoration of
justice, however, the achieved effect may be much stronger if in the course of enforcing this
punishment other channels are used to have a positive impact on offenders and to change their
attitude to the community. There is a possibility within the current system of criminal law to
combine the basic penalty – community service – with additional penalties. However, their range
in Latvian criminal law is not extensive (a), the capacity of prescribed additional penalties is not
significant (b), and they are focused, in objective terms, on the repression and restriction of rights
of the offender but not on providing assistance to the offender (c).
A significant failing of the criminal penal system is related to the legal norm that prohibits
combining community service with probation programmes and duties that may be imposed on
individuals with conditional sentences. The emphasis on the fact that community service is a
basic penalty while conditional sentencing means the imposition of another basic penalty –
deprivation of liberty – gives rise to the unjustified view that the imposition of community service
and conditional deprivation of liberty means the imposition of two basic penalties for one criminal
offence which is not permissible from the systemic point of view, while Latvian criminal law does
not prescribe the application of probation programmes and assigned duties without conditional
sentencing.
In order to ensure a more effective achievement of aims of punishment in imposing
punishment not involving deprivation of liberty, the Concept on Criminal Penal Policy, approved
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by the government on 9 January 2009,71 provides a possibility of imposing community service as
an additional penalty in the event of the individual being sentenced conditionally. Assessing the
intended amendments to the Criminal Law positively, it must be recognised that they will only in
part promote the resolution of the problem. It is also important to note that in future court will be
able to impose community service on a sentenced person as an additional penalty, thus extending
the impact of penalties on the individual, in actual fact, giving a new content to conditional
sentencing. However, the above amendments to the law have no relevance if the person has been
punished only by community service as it is not envisaged that duties applicable to conditionally
sentenced persons are to be separated from conditional sentencing and applied separately (without
conditional deprivation of liberty).
A new content for community service might be provided by the application of another criminal
penalty – probation supervision. However, it is planned to be introduced not earlier than in 2015
and at present this additional penalty is positioned as substitution of police supervision, i.e., it is
to be imposed on persons sentenced to actual deprivation of liberty or detention.
A better solution to the problem might be amendments to Article 40 of the Criminal Law,
providing that upon sentencing a person to community service, court has the discretion of imposing
duties on the person prescribed by Article 55 Section 6 of the Criminal Law.

Fine
In Latvian criminal law a fine is an amount of money that court or the prosecutor imposes
on the sentenced person to be payable to the state within 30 days time. Court may levy a fine as
a basic penalty as well as an additional penalty while a fine imposed by the prosecutorial
injunction regarding a penalty may be imposed only as an additional penalty.
According to Article 41 of the Criminal Law a fine is determined in the amount of 3 to 200
minimum monthly salaries prescribed in the Republic of Latvia at the moment of passing the
judgement. As concerns imposing a fine on juveniles, the Criminal Law prescribes the following
restrictions:
• a fine may be imposed only on those juveniles who have their own income;
• a fine for juveniles may be determined in the amount of 1 to 50 minimum monthly
salaries prescribed in the Republic of Latvia.
A fine is a criminal penalty that is rarely imposed in practice, moreover on juvenile offenders.
It is related to the general scepticism that prevails among judges concerning the solvency of
offenders as well as the fact that juvenile offenders often do not work and they do not have their
own income which does not allow imposing this penalty. In addition another deterring factor in
imposing a fine is the fact that by the date of the adjudication of the case the defendant has not
compensated for the losses incurred to the victim by the criminal offence, drawing the conclusion
that if a fine is imposed in this case accused it will further reduce the possibility for victims to
receive any compensation for incurred losses.
Courts impose fines on juveniles for the commission of various criminal offences, but most
frequently for a criminal offence against property (theft, intentional damage to the property of
others) and criminal offences against traffic safety (driving a vehicle in a condition of intoxication
without a driver’s licence).
The Concept on Criminal Penal Policy, approved by Order No. 6 of the Cabinet of Ministers on 9 January
2009. http://polsis.mk.gov.lv/LoadAtt/file36425.doc
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Imposition of a fine on juveniles in 2005–200872

Number of convicted juveniles
Fine imposed
of which – fine imposed conditionally

73

Ratio of the imposition of a fine, %

2005

2006

2007

2008

1390

1360

1226

1120

10

7

11

7

3

2

1

3

0.7%

0.5%

0.9%

0.6%

A fine is payable to the national budget, besides the purpose in imposing this penalty is not
to generate additional revenues for the state but to influence the individual’s behaviour in future,
making the person refrain from committing new criminal offences (a), to punish for the committed
criminal offence (b), to demonstrate the reaction of the state to a criminal offence thus restraining
other people from violating the law (c). The imposition of a fine promotes the restoration of justice,
understanding and linking justice to restrictions that are adequate to those benefits that the
individual wanted to gain through crime. In cases when the individual has committed a criminal
offence and its hazardness is comparatively insignificant, the victim and the community may
perceive and accept the imposition of a fine as an appropriate reaction to the criminal offence, thus
recognizing it to be an instrument promoting the restoration of justice after the commission of the
criminal offence. However, often not only judges and prosecutors but victims and the general
public are sceptical concerning the imposition of a fine.
In Latvia a fine is very often perceived solely as additional financial expenses, while other
components of the criminal penalty are not so significant in this case. Not infrequently the
community views a fine as a pay-off74 for the committed criminal offence, holding the view that if
the individual is in a position to pay the fine; the individual does it, without even understanding the
evil that has been caused by the criminal offence. If a fine can be imposed on juveniles and court
imposes it, there is a large probability that in actual fact the fine will be paid not by the sentenced
juvenile but by his/her parents or relatives, thus actually leaving the offender unpunished.
A fine as an independent reaction to a criminal offence may promote the restoration of justice
however; it is, to a greater extent, dependent on the character of the committed criminal offence,
the testimonial of the offender and the individual’s financial situation than in the case of imposing
other criminal penalties. This fine may be most effective when applied to representatives of the
middle class – individuals who have money that enables them to pay the fine (a), but whose
income level and the financial status does not allow them to treat the imposition of this penalty
with indifference, i.e., to pay the imposed penalty and to forget all about it (b).
In the conditions of Latvia courts should not be oriented to a more extensive application of
fines to juveniles as, in objective terms; it will not promote the restoration of justice (a), or to
refrain from its imposition as there are cases when a fine may be the most effective penalty in
comparison with other criminal penalties (b). The restoration of justice might be promoted by the
Source: Number of convicted juveniles, CIS (79).
Until 1 September 2008 the Criminal Law provided an option to impose the fine conditionally, i.e., the
offender did not have to pay the imposed fine if during the probation period the offender had not committed new
criminal offences, violated public order and performed duties imposed on him.
74
In objective terms, every criminal penalty may be perceived as payment for the committed offence, as a
pay-off, paying for the offence by days of deprivation of liberty, hours of community service or with money.
However, the community is quite sceptical as concerns the fine as a just reaction to a criminal offence.
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imposition of a fine as an additional penalty on children who have salaried employment and who
have been sentenced to community service or conditional deprivation of liberty.

Confiscation of Property
The confiscation of property is the compulsory transfer to State ownership without
compensation of the property or its part owned by a convicted person. The confiscation of property
may be imposed on juveniles only as an additional penalty.
Courts impose the confiscation of property on juveniles; however, no statistics is collated by
the Court Information System about the imposition of this penalty on juveniles. Sometimes this
penalty is imposed not because court considers it necessary but in compliance with the sanction
prescribed by the Criminal Law providing a compulsory confiscation of property. Often courts take
the decision not to impose the confiscation of property in view of the fact that the convicted
individual has no property that could be subject to confiscation.
The importance of the confiscation of property in restoring justice is not significant, in
particular in respect of juveniles. Most frequently juvenile offenders do not have any property that
could be confiscated and thus, in objective terms, the imposition of this penalty does not incur
any additional negative consequences for the convicted persons. If the individual has property
that can be alienated by imposing this additional penalty, the imposition of the confiscation of
property increases the scale of repression that is applied that the community can view as directed
towards restoring justice. However, objectively the confiscation of the property owned by juveniles
is not a legal instrument that can promote the restoration of justice in general cases.

Deportation from the Republic of Latvia
Deportation from the Republic of Latvia is the deportation of a citizen of another state, or a
person who has a permanent residence permit of another state, from the Republic of Latvia if
court finds, that considering the circumstances of the case and the personality of the offender, it
is not permissible for him or her to remain in the Republic of Latvia. Upon imposing this additional
penalty court sets the prohibition of entry to the country for the person for a period of 3 to 10 years.
The Law does not prohibit imposing the given penalty on juveniles, however, in practice it is not
done as the number of convicted foreigners is comparatively low and the absolute majority is adults.
There are no grounds at all for considering the prohibition of stay in Latvia to be a penalty
that promotes the restoration of justice.

Limitation of Rights
In Latvian criminal law the limitation of rights is an additional penalty that manifests itself
in the prohibition to engage in business activities, specific professional or other activities, to hold
specific positions as well as to acquire special rights or permits. The limitation of rights may be
established for a period of 1 to 5 years, however, if the penalty is imposed by a prosecutor by the
prosecutorial injunction regarding the penalty, the period of the prescribed limitations must not
exceed half of the maximum period for the limitation of rights prescribed by the Article in the
Special Part of the Criminal Law.
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In view of the structure of juvenile delinquency as well as the fact that juveniles do not
conduct any business activity and do not commit criminal offences related to the abuse of the
official position or failure to perform one’s official duties, the limitation of rights is a penalty that
is most often imposed when convicting adult offenders. The limitation of rights is imposed on
juveniles in two cases – when the imposition of the given penalty is mandatory in compliance with
provisions contained in the Article of the Special Part of the Criminal Law (a), as well as in the
case of conviction for the violation of traffic rules (b). In view of the fact that the majority of
juveniles do not have a driver’s licence for driving vehicles, usually in the case of juveniles the
limitation of rights – the prohibition to drive vehicles,75 means the prohibition to acquire the
respective driver’s licence during the period of time established by the judgement.
The limitation of rights or the prohibition to acquire rights itself cannot be assessed as an
adequate reaction to the committed offence. However, neither does the law allow to impose a
permanent limitation of rights; in its turn, the imposition of the limitation of rights in conjunction
with basic penalties in general cases can be viewed positively and it can be perceived by the
community as an action focused on the restoration of justice.

Police Supervision
Police Supervision is an additional penalty adjudged by court only together with the actual
deprivation of liberty and manifests itself in a set of restrictions imposed on the behaviour of the
offender that is established to supervise the individual following the latter’s release from a
penitentiary. This penalty is imposed for a period of 1 to 3 years. Judges give a positive assessment
to the penalty of police supervision and impose it, explaining it by the possibility of supervising
the behaviour of individual after their release from penitentiaries. A positive assessment to the
imposition of police supervision is given also by the staff of other law enforcement agencies.
The Court Information System does not have any collated statistical data on the imposition
of police supervision on juveniles. An insight into the imposition of police supervision on children
is presented by the statistics of the Service of Inspectors on Juvenile Matters about children entered
into their register who have been imposed an additional sentence – police supervision. In 2008
there were 14 children, in 2007 – 17 children under police supervision.76

Number of children under police supervision after their release
from penitentiaries in 2006–200877

Number of juveniles

2006

2007

2008

16

17

14

According to the Law on Road Traffic an individual may acquire the driver’s licence of Category A, B and
C1 upon attaining the age of 18, a tractor driver’s licence of Category A – upon reaching the age of 16, the right
to drive a moped – upon reaching the age of 14.
76
Reports of the Service of Inspectors on Juvenile Matters on performance indicators in the area of
preventing juvenile delinquency for 2007, 2008.
77
Reports of the Service of Inspectors on Juvenile Matters on performance indicators in the area of
preventing juvenile delinquency for 2006, 2007, 2008.
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Currently the enforcement of this penalty has been entrusted to the State Police, however,
according to the approved Concept on Criminal Penal Policy in future78 police supervision is to be
substituted by a new criminal penalty – probation supervision, establishing the State Probation
Service as the institution responsible for the organisation of the enforcement of this penalty.79
Police supervision is not a criminal penalty that significantly promotes the restoration of
justice. That part of the community that relates the fairness of a penalty to the scale of repressions
(it views a penalty that imposes more limitations on rights and freedoms of the person as more
just), may perceive the imposition and enforcement of police supervision as directed towards the
restoration of justice. However, in objective terms, police supervision as well as the planned
probation supervision are required, first and foremost, to legalise the interference of the state in
the private life of the individual after the service of the sentence involving deprivation of liberty,
aimed at having a positive influence on the behaviour of the convict and exercising supervision over
the individual’s behaviour. Upon the implementation of probation supervision an additional
emphasis will be laid on the aim of the state to help the convicted person to reduce/prevent the
impact of those factors that stimulate the commission of criminal offences.

6.2. Conditional sentence
In the system of Latvian criminal law conditional sentence is not a punishment but a special
institute of law that allows suspending the enforcement of the deprivation of liberty imposed on
the person by prescribing a probation period and by imposing special obligations. Conditional
sentence means the actual suspension of the enforcement of the prison sentence on condition
that during the prescribed probation period the convicted person will not commit a new criminal
offence, will not violate the public order and will perform obligations imposed by court and
prescribed by the Penal Code of Latvia. Although conditional sentence means the suspension of
the enforcement of the imposed deprivation of liberty, there are no grounds to assess this state
reaction towards a criminal offence that has been committed as a release from criminal liability.
In actual fact, it is the substitution of deprivation of liberty by probation supervision that amplifies
demands to perform the prescribed obligations, not to commit criminal offences and not to violate
rule of public order. Compliance with the prescribed order of conditional sentence during the
prescribed probation period means absolute release from the adjudged deprivation of liberty, while
if during the probation period the convicted person commits new criminal offences (a), fails to
perform the prescribed obligations (b), violates rules of public order (c), the person has to serve
the conditional prison sentence in reality.
During the probation period supervision over convicted persons is exercised by the State
Probation Service which not only supervises the person’s behaviour and the performance of
obligations but also undertakes measures to promote the (re)socialisation of the person. In the
event of the conditionally sentenced person committing new criminal offences, failing to comply
with restrictions imposed on his/her behaviour or failing to perform the prescribed obligations,
the sentence adjudicated by court – deprivation of liberty – is to be served in reality.
Conditional sentence is actively applied to adults as well as juveniles – it is the state reaction
to the commission of criminal offences that is most frequently practiced within the frame of Latvian
criminal justice.
The Concept on Criminal Penal Policy provides that it may take place not earlier than in 2015.
The Concept on Criminal Penal Policy, approved by Order No. 6 of the Cabinet of Ministers on 9 January
2009. http://polsis.mk.gov.lv/LoadAtt/file36425.doc
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According to Article 55 of the Criminal Law conditional sentence may be imposed on a person
whom court has sentenced to deprivation of liberty for a term of up to 5 years for a criminal
offence,80 imposing a probation period that does not exceed 5 years. During the probation period
of the conditional sentence the person must comply with compulsory obligations defined by Article
155 of the Latvian Penal Code as well as additional obligations imposed by court in compliance
with Article 55 Section 6 of the Criminal Law.
A conditionally sentenced person must perform the following compulsory obligations:
• to register with the State Probation Service within five work days’ time from the date of
the court judgement becoming effective;
• to execute legitimate demands of officers of the State Probation Service;
• to arrive at the State Probation Service at the time determined by the probation officer;
• not to be in a condition of alcoholic, drug or psychotropic intoxication when arriving at
the State Probation Service;81
• inform the officer at the State Probation Service about his/her place of residence, place
of work or the educational institution as well as to notify without delay the probation
officer about their change as soon as it has become known to the conditionally sentenced
person;
• to request the permission of the State Probation Service to leave his/her place of residence
for a period that exceeds fifteen days;
• to submit information to officers of the State Probation service about the performance of
obligations imposed by court and means of livelihood.
Optional obligations of conditional sentence are as follows:
• to allay the harm caused, within a specified term;
• not to change his/her place of residence without the consent of the State Probation
Service;
• to participate in probation programmes in accordance with State Probation Service
instructions;
• not to frequent specified places;
• to be present at his/her place of residence at the time specified.
The list of optional obligations is not exhaustive – court may, at its own discretion, impose
also other restrictions of behaviour and obligations if there are grounds to believe that their
imposition will promote the achievement of the purpose of the punishment.
Over the recent years positive trends can be observed in court practice concerning the
prescription of obligations for conditionally sentenced persons. If even some years ago judges were
quite reluctant to use the possibility of prescribing obligations provided by Article 55 Section 6 of
the Criminal Law to conditionally sentenced persons, motivating their reluctance by the inefficient
control over the performance of obligations, then during the period of 2008–2009 practice
developed that in view of the nature of the committed offence and the personality of the accused

80
Earlier the law prescribed and court imposed a conditional fine and conditional community service; the
law has not prescribed any limit to the length of the term of deprivation of liberty, and there have been cases in
practice when persons were sentenced conditionally, sentencing them event to 10 years of deprivation of liberty.
81
In Latvia administrative and criminal liability is prescribed for the use of drugs and psychotropic
substances. As concerns a conditionally sentenced person, it is deemed to be not only an offence but also failure
to perform obligations prescribed for the person.
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person, judges started to use the possibility provided by law, to formulate new obligations (not
specified by law). For example, there have been cases in practice when judges have imposed the
following additional obligations on conditionally sentenced children:
• to attend an institution of general education;
• within three months’ time from the date of the judgment becoming effective to consult a
narcologist at his/her place of residence or any other freely chosen narcologist concerning
drug addiction problems;
• to complete a course of rehabilitation in a peer group;
• to abstain from the use of alcohol;
• to continue studies to acquire primary education by attending the educational institution
regularly;
• not to approach the person N and her place of residence not closer than at the distance
of 20 m;
• from 11.00 p.m. till 6.00 a.m. to prohibit to visit outlets selling and serving alcoholic
beverages, i.e., bars, coffee shops, restaurants.
As of 1 September 2008 conditional sentence is possible only in the case when a juvenile
has been sentenced to deprivation of liberty.82 Prior to that penalties that were prescribed and
imposed in practice were a conditional fine and conditional community service. However, the
application of the alternative – the imposition of penalties that do not involve deprivation of
liberty – has not been extensive. For example, 741 juvenile offenders were sentenced conditionally
in 2007, while a conditional fine was imposed on 1 child but the conditional community service –
on 16 children. Likewise in 2008 deprivation of liberty dominated among conditional sentences –
627 children were sentenced to deprivation of liberty conditionally, 3 – to a fine, 16 – to community service.83

Conditional sentencing of juveniles in 2005–200884
2005

2006

2007

2008

1390

1360

1226

1120

Number of conditionally sentenced juveniles

929

788

758

646

Ratio of conditionally sentenced juveniles, %

66.8%

57.9%

61.8%

57.7%

Number of sentenced juveniles

The ratio of conditionally sentenced persons among sentenced juveniles is higher than the
respective ratio among adults – over the recent years conditional sentences have been imposed
on approximately 60% of juvenile offenders, while the number of conditionally sentenced persons
among adults fluctuates around 40%. This difference can be explained by the more cautious
attitude of judges towards juvenile offenders, taking into consideration their age, judges more
often believe that the person will draw conclusions from what has happened and will not violate
the law in future. Secondly, the ratio of the recidivism of criminal offences is higher among adults;
82
The Criminal Law also prescribes conditional detention however, at present it cannot be imposed on
juveniles.
83
Source: Number of convicted juveniles, CIS (79).
84
Source: Number of convicted juveniles, CIS (79).
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several adult defendants have biographies rich in criminal offences, several have already been
sentenced conditionally. In view of these facts when taking the decision about the conviction of
adults, courts most frequently hold the opinion that conditional sentencing cannot be an adequate
and fair reaction to the committed offences.
Although over the recent years the situation with conditional sentencing has improved and
has become more effective, there are no grounds for overestimating the significance of the achieved
progress.
It is a positive development that in Latvia conditional sentencing has got a content (a),
conditionally sentenced persons no longer perceive it as a release from punishment (b), the
behaviour of conditionally sentenced persons is supervised, moreover the supervision is not formal
as it was the case 5–10 years ago (c), as clients of the State Probation Service conditionally
sentenced persons can receive (and do receive) assistance from the State Probation Service which
is not less important than supervision over the behaviour of convicted persons (d). However,
conditional sentencing is often applied, being aware and emphasizing only the necessity to
economise the criminal legal repression and to treat children who have committed a criminal
offence humanely. In these cases the idea of restorative justice is not completely ignored, however,
the achievement of its aims is not of priority relevance. A statement is expected from the juvenile
offender that he/she regrets the committed offence and commits himself/herself to compensating
for the damage which, in actual fact, is done by his/her parents. In some case, taking into account
the type of the committed criminal offence as the child’s personality, it may be sufficient. In other
cases the conditional sentencing of children fails to achieve the desired effect.
When supervising the behaviour of a conditionally sentenced child, the State Probation
Service might organise activities that would promote the restoration of justice, however, the Service
ha limited possibilities of choosing and applying the required techniques, methods and programmes. It is related not only to the insufficient funding for organising probation work but also to the
prevailing opinion that the duty of an institution enforcing criminal penalties is to execute what
has been prescribed by the judgement and the law, without altering the content of the state
sanction and without increasing the scope of limitations of behaviour imposed on the person. The
State Probation Service may conduct discussions with the juvenile, may explain the harm of the
committed offence, the duty of the Service is to supervise the behaviour of the convicted person.
However, if the court judgement does not prescribe the obligation for the conditionally sentenced
person to compensate for losses incurred to the victim, the State Probation Service has not legal
grounds to demand that the person compensates for the losses; if court has not imposed the
obligation on the convicted person to attend probation programmes, then Service has not grounds
to require such participation. The Law does not make any provision for combining a conditional
sentence with community service – deprivation of liberty although it has been adjudged conditionally, is recognised to be a basic penalty, community service is also a basic penalty, and due
to the misunderstood humanism the law does not prescribe conditional deprivation of liberty
together with community service. Moreover, it is not allowed not only in the case of imposing
punishment for one criminal offence, but even in cases when two or more criminal offences have
been committed and punishment for these offences is adjudicated by several judgments.
There have been cases in court practice when a person sentenced to community service, has
evaded serving the sentence and has committed a new criminal offence. Court passes a conditional
sentence of deprivation of liberty for the new criminal offence while the working hours of the
unserved community service are substituted by several days of conditional deprivation of liberty.
In a formal sense the overall criminal repression for the committed offence even increases,
however, in the perception of the convicted person the commission of a new criminal offence is a
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fact that releases him/her from the obligation to perform community service adjudged to him/her
earlier. Likewise in the eyes of the victim and the community the release of a juvenile from serving
the sentence of community service due to the commission of a new criminal offence and/or evasion
from performing community service, by substituting actual community service for virtual days of
deprivation of liberty, do not increase trust in criminal justice and its ability to promote the
restoration of justice.
In order to ensure a more effective conditional sentencing, the Criminal Law must prescribe
the possibility of combining conditional sentencing with community service (a). In order to
restore justice if at the time of court passing judgement the defendant has failed to compensate
for damages incurred by the criminal offence to the victim, an obligation must be prescribed to
the person to compensate for the incurred damages within a specified period of time (b). The
possibility prescribed by law to impose special obligations on the convicted person to promote
the said person’s re-socialisation should be used more extensively (c).
Over the recent years Article 55 of the Criminal Law that defines prerequisites and the
procedure for conditional sentencing as well as other legal acts regulating issues related to
conditional sentencing have been amended several times. Increased attention paid to problems of
conditional sentencing is understandable in view of the ratio of those offenders who are sentenced
to deprivation of liberty conditionally. Active creativity in law can be explained by the awareness of
the necessity to develop a system of norms of law that would ensure an effective achievement of
aims of criminal law in cases when persons are punished conditionally. It was established within
the frame of a research study conducted seven years ago that in the perception of convicted persons
conditional sentencing often seemed similar to the release from liability.85 At present conditional
sentencing is an effective alternative to deprivation of liberty, which if applied may promote the
restoration of justice and the achievement of other aims of criminal legal repression. In comparison
with the situation in 2000–2001 there are no more grounds to consider conditional sentencing to
be an actual release of the offender from punishment. The work of the State Probation Service in
organising and exercising supervision over the behaviour of conditionally sentenced persons
deserves a positive evaluation.
According to the new version of Article 65 of the Criminal Law that became effective as of
1 July 2009, the conditional sentencing of juveniles is permissible only in cases when the person
has been found guilty of committing a serious or particularly serious crime – by prohibiting to
impose deprivation of liberty on children who have committed a criminal offence or a less serious
crime, the legislator has excluded the possibility of imposing actual deprivation liberty on the
guilty party as well as to impose a conditional punishment. The prohibition to impose a criminal
penalty on those children who have committed criminal offences and less serious crimes in the
system of Latvian criminal law can be viewed as quite controversial.
It is positive that the recent amendments to the Criminal Law restrict the possibilities of the
state reaction to offences committed by children by imposing deprivation of liberty. However, upon
amending the Criminal Law the legislator had to take into account that under the law neither
probation programmes nor obligations prescribed by Article 55 Section 6 of the Criminal Law nor
probation supervision over the person’s behaviour could be enforces independently or together
with some other criminal penalties unrelated to the restriction of the child’s liberty. In the course
of addressing the problem, there should not be any return to the procedure that existed before
1 July 2009, however, the Criminal Law should be amended providing that obligations
See: Judins A. Nosacīta notiesāšana kā cietumsoda alternatīva. Providus, 2003. Conditional Sentencing as
an Alternative to Imprisonment. Providus, 2003. http://www.politika.lv/temas/tiesiska_valsts_un_korupcija/4362/
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prescribed by Article 55 of the Criminal Law may be imposed on juveniles not only in the event
of conditional sentencing but also together with other criminal penalties (community service, a
fine) and possibly even independently, i.e., without imposing any other criminal penalty. The
main difference in the intended procedure in comparison with conditional sentencing would be
linked with the impossibility of sending a child to a penitentiary in view the child’s failure to
perform the prescribed obligations, the commission of administrative violations or criminal
offences.
Technical amendments may be introduced by amplifying Article 65 of the Criminal Law by
Section 31 formulated as follows: “In the event of imposing community service, court may impose
obligations on the juvenile prescribed by Article 55 of this Law.” A similar legal outcome may
be achieved by amending Article 40 of the Criminal Law but not Article 65 of the Criminal Law.
Failing to make the respective amendments to the Criminal Law, the number of cases when already
in the near future observing the reaction of the state to offences committed by juveniles, victims
as well as the community will be justified in considering them to be inadequate and unfair.

6.3. Conditional release from criminal liability
Under Article 581 of the Criminal Law the prosecutor may release a person who has
committed a criminal offence or a less serious crime from criminal liability conditionally if in view
of the character of the offence and the incurred damage, information characterising the defendant
as well as other circumstances in the case, the prosecutor is convinced that the defendant will not
commit criminal offences in future. Under the procedure prescribed by the Law the prosecutor may
grant a conditional release from criminal liability also a person charged with the commission of a
serious crime and who has provided considerable assistance in detecting a serious or particularly
serious crime which is more serious or dangerous than the criminal offence committed by the
said person himself/herself.
Upon the conditional release from criminal liability the prosecutor takes the decision to
discontinue the criminal prosecution of the person for the said offence if during the probation
period that may last from 3 to 18 months, the person does not commit a new criminal offence
and performs the prescribed obligations. Supervision over persons conditionally released from
criminal liability is exercised by the State Probation Service.
In the event of the person who has been conditionally released from criminal liability,
knowingly committing a new criminal offence or failing to perform the prescribed obligations, the
prosecutor reopens criminal proceedings and continues criminal prosecution.
In several aspects conditional release from criminal liability is similar (analogous) to conditional sentencing. Terminological differences as well as differences in the status of persons in
defining these criminal legal instruments, are related to the fact that the prosecutor releases from
criminal liability a person who has not been found guilty of the commission of a criminal offence
by court judgment and the person cannot be deemed to be convicted (conditionally), in its turn,
prior to conditional sentencing court finds the person guilty of the commission of a criminal offence,
imposes a criminal penalty and takes the decision not to enforce the penalty provided the person
complies with requirements prescribed by the status of a conditionally sentenced person. Although
the legislator has defined the actions of the prosecutor subject to analyses as the release of the
defendant from criminal liability, in the objective sense it does not mean the refusal to penalise
the person for the committed offence but the application of legal instruments that are not related
to criminal penalties in order to influence the offender and to achieve aims of criminal justice. The
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institute of criminal procedure law – the conditional release of persons from criminal liability – has
not been formed with the sole purpose of accelerating criminal proceedings and to reduce the
workload of courts. The prescription of the probation period as well as the imposition of specified
obligations as well as the referral of the person to the supervision of the State Probation Service
and the warning about the eventual reopening of criminal proceedings are means that can be
employed with the purpose of having a positive impact on the person and to prevent the person
from committing new criminal offences.
It is important that upon assessing the conditional release from criminal liability the victim,
the community and the defendant do not accord too much relevance to the word “release” but take
into account the legal consequences of its enforcement. If the conditional release from criminal
liability is viewed casually, failing to understand its legal character, there is a considerable risk of
drawing incorrect conclusions and denying, without due justification, the link that exists between
its application and the restoration of justice. An appropriate application of the conditional release
from criminal liability with the imposition of prescribed obligations may promote the restoration
of justice not to a lesser degree than conditional sentencing.
Upon making information on conditional release from criminal liability publicly accessible,
the Prosecutor’s Office of the Republic of Latvia does not present a breakdown by age of the
released person, only indicating the number of cases closed.
Number of criminal cases closed by the conditional release of
the defendant from criminal liability in 2004–200886

Number of cases closed

2002

2003

2004

2005

2006

2007

2008

104

635

889

850

528

462

474

More comprehensive information about the conditional release from criminal liability is
collated by the State Probation Service. According to the data of the SPS, in 2008 436 persons
were registered, conditionally released from criminal liability by the prosecutor, among them 37
persons (8.5%) who had not yet attained the age of majority. 438 persons were registered in
2007, conditionally released from criminal liability by the prosecutor, among them 24 persons
(5.5%), who had not yet attained the age of majority.
Number of juveniles registered with the State Probation Service in view of
their conditional release from criminal liability in 2006–200887

Number of juveniles

2006

2007

2008

22

24

37

When taking the decision on the conditional release of a person from criminal liability as well
as aware of the necessity of promoting the restoration of justice, the prosecutor must not only
ensure that requirements of legal acts are complied with but an active use should be made of
86
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Source: Data of the Prosecutor’s Office of the Republic of Latvia.
Source: Data of the State Probation Service, the Service of Inspectors on Juvenile Matters.
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possibilities provided by law, i.e., activities must be undertaken that are not regulated by legal acts,
however, they can provide a more effective solution to the conflict related to the criminal offence.
Upon the conditional release of a person from criminal liability, it is the prosecutor’s duty to
inform the victim about the decision taken by sending a copy of the decision and informing the
victim about his/her rights to see materials in the criminal case and to appeal the said decision
with a senior prosecutor. The above decision becomes effective if within 10 days time from the
date of its receipt the victim has not appealed it or his/her appeal has been rejected. It is
commendable that the legislator has respected rights of the victim and has provided a possibility
for the victim to object to the conditional release of the defendant. However, it is evident that not
all victims know laws well and understand the essence of the conditional release from criminal
liability. Due to insufficient information the victim and other interested parties (or parties informed
about the developments) may consider the notification about the conditional release of the
defendant to be unjustified and unfair. Certainly, the prosecutor is under no obligation to explain
the true essence of the decision to victims and to convince them as well as other individuals that
in the given case this decision is in the best interests of the victim, the community and defendants.
However, hardly anyone has a possibility to do it; moreover, the prosecutor neither prohibits nor
provides that the decision should consist only of quotes from laws.
The legislator did not link the possibility of the conditional release of a person from criminal
liability with the necessity to compensate in full for the damage incurred to the victim before the
decision is made. A categorical formulation of such a requirement would not be correct either as
it would restrict without due justification possibilities of imposing conditional release from criminal
liability. However, in objective terms, the fact that losses of the victim have been compensated for,
that the compensation process has been started or that there is an agreement on beginning the
said process constitutes a very important element in the fair regulation of the conflict related to
the criminal offence. That is why it is desirable that the prosecutor always pays attention to this
circumstance (a); in the event of the existence of damages still not compensated for the prosecutor
should encourage the defendant to compensate for the damages before the decision on conditional
release is taken (b) as well as to use possibilities provided by law to impose the obligation on
conditionally released persons to eliminate the damage incurred by the criminal offence within a
certain timeframe (c).
Upon terminating criminal proceedings conditionally releasing the defendant from criminal
liability, the prosecutor may impose obligations provided by the Criminal Law on the defendant:
• to apologize to the victim;
• to rectify the harm caused within a specific period of time;
• to inform about the change of the place of residence;
• to refrain from specific types of actions or activities;
• to undergo medical treatment for alcoholism, drug, psychotropic, toxic substance
addiction or other addictions.
The imposition of obligations is not mandatory and it depends on prosecutors if it is practiced
frequently or seldom. In view of the legal nature of the conditional release from criminal liability,
obligations should be imposed as often as possible. Obligations do not constitute a criminal
penalty; however, it is possible through them to have a positive impact on the behaviour of the
person (a) as well as to demonstrate to the community that upon releasing the defendant from
criminal liability the state is not indifferent to what has happened, to the offender and the
community (b). As of 1 January 2013 the range of obligations was expanded, providing the
possibility of requesting that the conditionally released person does not change his/her place of
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residence without the consent of the State Probation Service (a) as well as to report to the State
Probation Service on regular basis and to participate in probation programmes according to
instructions given by the State Probation Service (b).

6.4. Plea bargaining
Plea bargaining is an institute of criminal procedure law that provides a possibility of
addressing criminal procedural tasks economically and efficiently. In contrast to the traditional
criminal procedure, in this case the prosecutor not only charges the individual with the commission
of a criminal offence but also discusses the type and scale of the possible punishment with him
subsequently reaching a respective agreement.
Under Article 433 of the CPL, the prosecutor may enter into an agreement, on the basis of
his or her own initiative or the initiative of an accused or his or her defence counsel, regarding an
admission of guilt and a penalty, if circumstances have been ascertained that apply to an object
of proof, and the accused agrees to the scale and qualification of his or her incriminating offence,
the assessment of the injury caused by such offence, and the application of agreement
proceedings. Following the agreement the prosecutor submits materials on the criminal case
together with the record of the agreement to court, recommending court to approve the negotiated
agreement. Upon stating the agreement has been reached in compliance of requirements
contained in law, the judge approves the said agreement, prescribing the type and scale of
punishment that has been stipulated by the agreement.
The procedure for entering into an agreement (the algorithm) is defined by Article 434 of the
CPL, providing the following sequence of prosecutorial actions:
1. the prosecutor finds that plea bargaining is applicable in the given proceedings;
2. the prosecutor explains to the accused and the representative of the accused minor the
possibility to regulate criminal legal relations by entering into an agreement, the rights of
the accused in entering into an agreement, and its consequences;
3. the prosecutor informs the victim about his or her rights to express his or her view
regarding the possible application of plea bargaining;
4. upon the receipt of the consent of the accused and the representative of the accused who
is a minor, to enter into an agreement, the prosecutor drafts the agreement and starts
negotiations with the accused, his or her defence counsel and the representative of the
accused who is a minor regarding the elements of the agreement;
5. in the event of the accused and the representative of the accused minor agreeing to the
charges, the classification of the criminal offence and the assessment of the incurred
injury, negotiations are opened on the type and scale of punishment that the prosecutor
will ask court to impose;
6. in the event of the prosecutor and the accused reaching an agreement on the type and
scale of punishment to be imposed on the offender, a record of the agreement is drawn
up that reflects the outcome of the negotiated agreement;
7. the record of the agreement together with other materials in the criminal case file is to
be sent to court, recommending court to approve the negotiated agreement.
The organisation of negotiations, the discussion of the type and scale of punishment, the
signing of the record of the agreement resembles the procedure of conciliation, however, in
objective terms it has a different legal character. In the procedure of conciliation the involved
parties discuss the conflict related to the criminal offence and seek a mutually acceptable solution.
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In its turn, the plea bargaining procedure focuses mostly on speeding up criminal proceedings. The
role that the prosecutor plays in discussing possibilities of plea bargaining with the accused is not
similar to the role played by the mediator. In this case the prosecutor is and remains the process
facilitator charging the individual with the commission of a criminal offence; however, the
prosecutor is ready to listen to the accused and to discuss with him/her and his/her defence
counsel issues concerning the reaction of the state towards the committed offence. If the opinion
of involved parties on the type and scale of punishment coincides the prosecutor has the right to
sign an agreement with the defendant and to send it to court for approval.
There are no grounds to deny that by representing the Republic of Latvia the prosecutor may
influence a fair regulation of the conflict related to the criminal offence through the process of
plea bargaining. However, it must be recognized that in general cases the plea bargaining
procedure promotes a fair regulation of the conflict related to the criminal offence no less than the
traditional criminal procedure where the decision on the type and scale of punishment is taken
by court.
In the process of plea bargaining the prosecutor does not substitute for the victim and does
not act in the victim’s interests less actively than in the traditional criminal proceedings when
during the adjudication of the case the prosecutor requests the imposition of a specific punishment
for the offender. In both cases the task of the prosecutor is to act in a way that the criminal penalty
that is imposed on the offender, corresponds to the nature of the offence, the character of the
offender, interests of the victim and the community. Certainly within the process of plea bargaining
the prosecutor not only requests the imposition of a specific punishment but also listens to the
opinion of the defendant and his/her defence counsel concerning the punishment, discusses this
particular issue with them. In this process the victim has the right to receive information about
the progress of the process and to object to developments in this process, by submitting a
recusation and raising objections to the approval of the reached agreement.
What should be viewed as a positive achievement is the fact that many prosecutors
understand rights guaranteed to the victim in respect of information not only as their responsibility
to inform the victim about the conclusion of an agreement but also to inform the victim about the
intention of plea bargaining and to invite the victim to express his/her opinion concerning plea
bargaining before the signing of the record of agreement. In the given cases the role of the
prosecutor may really resemble mediation in regulating a conflict – although no meeting of the
victim and the defendant is organised, by communicating with the said parties separately and by
learning their opinion about a fair regulation of the conflict, the prosecutor transmits this
information to the involved parties and seeks a solution that might be accepted by the defendant
as well as by the victim.
It is not possible to fully support the opinion that plea bargaining is a specific form of
conciliation procedure in cases when the committed criminal offence has not incurred damage to
specific natural and legal persons, but to the state. Plea bargaining can be applied to offenders
who have incurred damage to specific natural and legal persons (criminal offences against the
health and property of an individual) as well as to defendants who have caused a threat to traffic
safety, public order and interests of national economy, i.e., when there are no specific victims –
natural persons.
Plea bargaining could be come the most significant instrument in restoring justice if the range
of issues that could be discussed by the prosecutor and the defendant could be expanded, i.e., if
they could discuss not only issues related to the type and scale of punishment but also causes of
the commission of the criminal offence, the incurred damage, acts undertaken or intended to
compensate for damages and to reduce the harm. It is not prohibited to discuss these issues
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already now and they are discussed to a certain extent. However, the process facilitator is under
no obligation to think of and discuss with the defendant possibilities of restoring justice – the
process facilitator is free to do it at his/her discretion and may choose to ignore these matters.
Secondly, in the plea bargaining procedure a more important role should be played by the
victim and those representatives of the community who are directly interested in the outcome of
criminal proceedings. If the victim is provided only the possibility to observe the development of
the proceedings as a by-stander and to object to the outcome of the process, it is more difficult
to give him satisfaction about the outcome of criminal proceedings than in the situation when the
victim has an opportunity of active participation in the progress of the process and the opportunity
to influence this progress. For example, the restoration of justice would be, to a greater degree,
promoted not by the announcement that the prosecutor has reached an agreement with the
defendant about the latter pleading guilty and about the respective penalty and that the victim has
a right to react to this statement, but by the involvement of the victim in the discussion about a
more just reaction to the committed criminal offence. A direct meeting between the victim and the
defendant might be useful88 to express their opinion on the punishment that should be imposed
and compensations that would, as far as possible, satisfy both involved parties.
Note must be taken of the fact that in this case a more active participation of the victim
might help the defendant not only to better understand the victim’s pain and the necessity to
compensate for the damages, but it could also have an impact on the victim, helping him/her to
understand that the victim’s legal status and the criminal action committed against him/her are
the grounds for the claim of a fair compensation, and that the compensation cannot be perceived
as an additional source of income intended for the improvement of the victim’s welfare.
Although there have been cases of plea bargaining with juvenile defendants in practice, their
number and dynamics are not known – the Prosecutor General’s Office does not collate information
of this kind. The general statistical data on the application of plea bargaining in the criminal
procedure in Latvia reflect a decrease in the number of cases – in the course of two years the
number of cases involving plea bargaining, that have been submitted to court, has decreased
more than two times.
Plea bargaining in 2004–200889

Cases submitted to court, involving
plea bargaining (ratio against closed
cases % )

2004

2005

2006

2007

2008

1282
(10.1%)

1198
(10.7%)

1207
(11.2% )

870
(7% )

494
(3.6% )

The decrease in the number of plea bargaining cases may be explained by different factors;
however, it seems that two facts are most significant.
Firstly, the attitude of prosecutors has changed towards plea bargaining that is related to
increased role of judges in plea bargaining. Initially in these cases the activities of judges were quite
formal – upon receiving materials of the criminal case and the agreement reached on the guilty
It is possible within the frame of the conciliation procedure, however, often process facilitators and
defendants do not see any sense in it if the intention is to apply plea bargaining in the criminal proceedings.
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Results of the work of the Prosecution of the Republic of Latvia in 2008. http://www.lrp.gov.lv/doc_upl/
LRPdarbarezpar2008g%283%29.pdf
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plea and the punishment, in most case judges held the opinion that the agreement was to be
approved as it reflected the opinion of the prosecution counsel on the penalty that should be
imposed that was accepted also by the defendant. However, later this opinion changed and
currently a view dominates that the judge may be critical in respect of the content of the reached
agreement and the agreement need not be approved if it does not provide a fair and commensurate
reaction of the state to the committed criminal offence. Under Article 539 of the Criminal
Procedure Law, upon the receipt an agreement reached through plea bargaining the judge
examines whether the agreement has been reached in compliance with the procedure prescribed
by the Criminal Procedure Law and if norms of the Criminal Law have not been violated. In view
of this legal norm, several judges have refused to approved the reached agreements and have
returned criminal cases to the prosecutor for the elimination of failings, indicating that the type of
punishment that the defendant and the prosecutor have agreed upon, is not fair. Prosecutors’
protests against this interpretation of the law have not found support, and the Department of
Criminal Law of the Senate of the Supreme Court has recognised that the inappropriateness of a
criminal penalty agreed upon with the frame of plea bargaining can be treated as an error of
criminal legal nature and thus the case may be returned to the prosecutor for the elimination of
the error. In practice it means that in the case of plea bargaining the prosecutor cannot guarantee
to the person that the respective punishment will be imposed.
Secondly, the Criminal Procedure Law that became effective in 2005 prescribes several types
for terminating criminal proceedings which, if applied, reduce the proportion of plea bargaining
cases in objective terms. Not infrequently complications with the approval of the agreement make
prosecutors use other options provided by law to close criminal proceedings sooner.

6.5. Victim: Compensation of damages
In the Latvian criminal procedure a victim is a natural or legal person to whom harm has been
caused by a criminal offence, i.e., a moral injury, physical suffering, or a material loss.90 In the
criminal procedure the victim is the party who has the most acute perception of the injustice of
the committed criminal offence, is aware of the said offence and suffers. Respect for interests of
the victim and their protection is one of the basic ideas of criminal procedure law that are reflected
in several norms of the Criminal Procedure Law. However, neither the recognition of interests of
the victim as important and requiring protection nor several criminal procedural guarantees are
sufficient to establish a legal system that promotes the restoration of justice and gives a sense of
satisfaction for outcomes of criminal proceedings.
The victim started to play a more active part in criminal proceedings when the Criminal
Procedure Law provided the possibility of resolving the conflict related to the criminal offence by
reaching conciliation between the victim and the offender. However, it was only ten years ago that
in the Latvian criminal procedure the victim was positioned as a person who was guaranteed only
the following rights:
• to request and to receive protection by the state (a);
• to receive information on the progress of criminal proceedings (b);
• to express his/her opinion, to submit claims, to appeal decisions that have been taken (c);
• to receive compensation for the incurred damages from the offender (d).
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See Article 95 Section 1 of the Criminal Procedure Law.

Under the Criminal Procedure Law, a person acquires the status of a victim by the decision
of the investigator, the prosecutor or court, moreover, if the person himself/herself or the person’s
representative consents to it. In Article 97 of the Criminal Procedure Law the legislator defines
general principles of rights of the victim – basic ideas that determine the status of the victim in
criminal proceedings. The Law emphasizes that the victim may do the following:
• to participate in criminal proceedings at all its stages and in all its types;
• to claim and to receive moral and material compensation;
• to exercise his/her rights in person or through a representative;91
• to receive legal assistance provided by an attorney;
• to independently decide to exercise or to abstain from the exercise of procedural rights
prescribed for the victim;
• to reach conciliation with the person who has incurred damages to him/her at all stages
of the proceedings and in all its types.
Respecting the general principles of rights of the victim, the Law guarantees the following to
the victim:
• during the pre-trial criminal proceedings familiarise him/herself with the Criminal
Proceedings Register, and to submit a recusation to officials entered there, during the
adjudication stage – to submit a recusation to the composition of the court, an individual
judge, a upholder of the indictment, and an expert;
• to submit applications concerning the performance of investigation and other activities;
• to receive information on the progress of criminal proceedings: to familiarise him/ herself
with a decision regarding the determination of an expert-examination before its
transmission for execution, and to submit an application regarding the amendment to the
decision, if the expert-examination is conducted on the basis of his/her own application
(a); after the completion of pre-trial criminal proceedings to receive copies of materials
in the criminal case to be transferred to a court that directly pertain to the criminal offence
by which harm was incurred to him/her (b); to submit a request to the investigating judge
during the pre-trial proceedings to be acquainted with materials of special investigative
actions that are not appended to the criminal case (primary documents) (c), to familiarise
himself/herself with the court judgment and the minutes of the court session (d);
• to submit complaints, regarding the actions of an official authorised for the performance
of criminal proceedings;
• to appeal procedural decisions in pre-trial criminal proceedings as well as court
judgments;
• to participate himself/herself in the examination of a criminal case;
• to express his/her view regarding every matter to be discussed;
• to participate in an examination performed directly and orally of each piece of evidence
to be examined in court;
• to submit applications;
• to speak in court debates;
• to maintain and justify his/her appeal and cassation complaint or withdraw them;
• to submit objections to the adjudication of the case under the written procedure by court
of appeal as well as to submit a motivated request regarding the examination of a
complaint under the oral procedure in an open court sitting in his/her presence;
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The victim – a legal person – only through a representative.
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• to submit written objections regarding the complaints of other persons to court of
cassation.
The exercise of the prescribed rights is not the duty of victim, but only an opportunity
guaranteed by law. Irrespective of how active the victim is in the specific criminal proceedings,
this right to receive compensation for damages incurred by a criminal offence is undeniable. This
right has been laid down in the Civil Law, the Criminal Procedure Law, the Law on State
Compensation to Victims as well as other legal acts.
Under Article 350 of the Criminal Procedure Law, compensation is payment specified in
monetary terms that a person who has caused harm by a criminal offence pays to a victim as
atonement for moral injury, physical suffering, or financial loss. As concerns the compensation for
incurred damages, it is not correct to reduce everything to money and to view compensation only
in monetary terms. The Criminal Procedure Law does not preclude the possibility of compensating
for losses incurred by criminal offences in another way either, by performing an activity of material
nature, by providing services to the victim, by transferring property not money to the victim.
Compensation for losses may be related also to the commitment of the offender to perform some
useful activities not for the victim but for the community.
Certainly, compensation for losses in an alternative manner is possible with the consent of
the victim – it is the result of the agreement reached by the victim and the offender which may
not find a direct reflection in documents of criminal proceedings. Respecting interests of the victim,
it would not be fair to demand from him/she that he/she accepts compensation not in cash but
in kind. Still this opportunity is worth consideration and it should be used if it is to the advantage
of both parties.
In the event of the victim accepting as compensation some property, an item of non-material
character, he informs the process facilitator already before the court judgment is made, that losses
have been compensated for and in view of this he does not claim any compensation. If an alternative type of compensation is offered to the victim after court has passed its judgement, the victim
may consent and accept other benefits offered to him instead of the adjudicated amount of money.
Compensation is an element of the regulation of criminal legal relations that the defendant
pays on voluntary basis or on the basis of a court judgment. To compensate for incurred losses,
the offender does not have to wait the day when the convicting sentence takes effect – it can be
done already after the commission of the criminal offence, during the pre-trial proceedings as well
as during the adjudication as well as later. Certainly, the victim and the community are interested
in matters related to a criminal offence, including the compensation for losses being resolved as
soon as possible.
The compensation amount is established upon the assessment of the victim’s application
and taking into consideration the scope of the incurred material losses (a), the seriousness of the
criminal offence and the nature of its commission (b), the incurred physical suffering, permanent
mutilations and the loss of the ability to work (c), the depth and public nature of moral injury (d),
psychic traumas (e).
In the event of the guilty party voluntarily compensating for the damage incurred by the
criminal offence (a) or in the event of the guilty party reaching an agreement with the victim
concerning the compensation for damages through the conciliation procedure (b) or reaching an
agreement on the size of the compensation (c) other circumstances and facts may be taken into
account alongside criteria prescribed by law for the determination of the compensation amount. In
the event of the damage being incurred by the criminal offence to a legal person, the compensation
amount is influenced also by difficulties that have been caused to commercial activity.
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Upon the assessment of the criminal procedural norm concerning the compensation for
damages, due evaluation should be given to the fact that the damage incurred to the victim is
understood quite extensively – it includes not only direct material losses and damage to health but
also moral and physical suffering. What is not quite acceptable is that the law leads to believe that
money is the only way to compensate for the damage incurred by a criminal offence.
It is undeniable that in our community money is often the most important agent that alleviates
the pain related to a criminal offence and it should be perceived as an element in restoring justice
together with the adjudicated punishment, i.e.:
State repression (criminal punishment)
+
Monetary compensation for incurred losses
––––––––––––––––––––––––––––––––––––––
= Justice

Not infrequently the compensation amount becomes the main issue in criminal proceedings:
victims want to receive compensation, moreover, the larger the better and at times even excessively
large in comparison with the incurred losses; in their turn, other offenders are only concerned that
the compensation amount is, as far as possible, smaller but the payment itself is postponed or
divided according to a payment schedule. Compensation for incurred losses is a significant element
of the restoration of justice. In the event of no contradictions concerning the scale of losses and
the compensation procedure, evidently, no additional discussion of this matter is required.
However, if there is no unanimity of opinion, the discussion of the matter may be useful by
involving all interested parties. The criminal offence itself as well as the losses incurred by the
offence is a problem. There is no doubt that the victim has a right to speedy and full compensation
for losses. However, if the offender has no money to compensate for losses at one or if parties have
different views concerning the scale of losses and the compensation amount, negotiations between
the offender and the victim may result in finding a compromise that is acceptable for both parties.
For negotiations to be constructive, it may be useful to use mediation, involving probation officers
in the capacity of mediators. When discussing the compensation amount and procedure, the range
of issues for discussion might be expanded, however, moralising about money not being the main
thing that should be thought about in relation to the restoration of justice, would hardly be
appropriate during the respective discussion.
Often juvenile offenders do not have any material possibilities to independently compensate
for the damage incurred by the criminal offence. In view of this, Article 353 Section 1 Paragraph 2
of the Criminal Procedure Law provides that the duty to pay compensation is to be imposed on
juveniles subsidiary with their parents or persons who substitute for them. The possibility of
collecting compensation from parents of the child is just, taking into account the responsibility of
parents for the upbringing and normal development of the child. In the event of the damage being
compensated for by parents, in actual fact, part of the liability for the committed criminal offence is
transferred to them. The duty to compensate for losses is not a penalty for parents of the child which
still does not preclude the fact that part of parents perceives it as liability for the committed criminal
offence. The purpose of the subsidiary duty of parents is to ensure that damages are compensated
for, thus promoting the restoration of justice after the commission of a criminal offence.
It is commendable that parents are reminded by this duty about their responsibility for the
underage children. It is also important that the range of those people is expanded who are involved
in addressing the conflict related to the criminal offence. Likewise it gives grounds for the victim
to receive compensation for the incurred damage sooner and in a more compete way.
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Negative aspects of the subsidiary duty of parents are related to the risk that the juvenile
offender if his/her parents are financially responsible for his/her mischiefs, possibly, will not make
relevant conclusions, will not receive the preventive inoculation, which would keep him/her from
committing new criminal offences. In some cases the parental duty to compensate for damages
caused by their child, may make the conflict related to the criminal offence even ore complicated,
as in addition to the victim and the offender parents of the offender are involved who may be
dissatisfied with the necessity to spend their money on compensation for consequences of criminal
offences. For the parental dissatisfaction not to transform into aggression against the child and not
to obstruct the achievement of aims of criminal justice, it is important that the essence of the
activity as well as the significance of the compensation for damages in regulating the conflict
related to the criminal offence are explained to parents not only in legal terms but also in a
language understandable for them. It is highly desirable that parents understand also the pain
experienced by the victim and become aware of the necessity to cover the incurred losses.
Upon examining the situation with juvenile delinquency, it must be recognised that the
parental subsidiary responsibility does not solve all problems. Several juvenile offenders come
from dysfunctional families and their parents need assistance themselves, they do not have
financial possibilities for compensating for damages caused by their child. That is why quite often
when the victim has the court judgment in his/her hands that entitles the victim to compensation,
still no real compensation is received and there are slim chances of ever receiving any
compensation. Understandably in the respective cases neither victims nor the general public have
the feeling that problems related to the criminal offence have been solved and that justice has been
restored.
A step towards addressing the problem was taken in 2006 by enacting the Law on State
Compensation to Victims.92 The law provides the payment of state compensation to the victim if
the criminal offence has resulted in the death of a person or the victim has suffered grave bodily
injuries, bodily injuries of a medium degree of severity, the person’s sexual inviolability has been
subject to assault or the victim has been infected with HIV, hepatitis B or C. The legal mechanism
that has been developed provides a possibility for the victim to receive compensation from the state
for damages incurred by the criminal offence. In this case the state substitutes for the guilty person
in these relations, imposing the obligation on the person to repay the state the amount of money
that was paid as compensation. The problem is the restricted range of criminal offences for which
the victim may receive state compensation. The reason is financial – the state is not in a position
to provide compensation to all victims and thus it is prescribed only in cases when violent criminal
offences have been committed as well as in cases of offences against sexual inviolability. Such
offences as theft and hooliganism that are often committed by juveniles have not been included
in the set of offences for which the victim may receive compensation from the state.
Upon developing the legal institute of state compensation, it would be useful to expand the
scale of its application, referring it also to cases when offences have been committed by juveniles.
Evidently, in view of the financial situation in Latvia, it will not be possible in the coming years.
However, in future this model could be implemented. It will not mean in any way that juveniles
will be released from civil liability for damages incurred by the offender to interests of others as it
is the duty of the guilty person to repay to the national budget the amount of money paid as state
compensation to the victim. However, the implementation of this procedure would accelerate the
compensation for (a), would help involved parties to view restoration of justice from a different
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Law on State Compensation to Victims, enacted on 18 May 2006.

angle, as in this case the money issue will not longer overshadow the necessity to understand
causes of the offence, to speak about the harm caused and pain related to the criminal offence
(b), will give more flexibility in addressing issues related to the compensation for damages.
In contract to the current state compensation model prescribing payment to victims even if
the guilty person has not been identified within the frame of criminal proceedings, the proposal
to introduce state compensation in cases when a criminal offence has been committed by
juveniles, would be possible only provided court had found the juvenile guilty of the commission
of the criminal offence and he/she, the parents or persons substituting for them did not compensate
for damages incurred by the criminal offence. Upon the involvement of the state in the process of
compensating for damages, the following triangle would be formed: the victim – the state – the
offender that would give additional possibilities for regulating the conflict caused by the criminal
offence. Compensating for damages to victims, the state would contribute much more to the
restoration of justice after the commission of a criminal offence; moreover, collecting the
compensation amount under the regress procedure, the state would be able to recover financial
resources paid as compensation from the offender at a later date.
The Criminal Procedure Law narrows the concept “victim”, restricting the possibilities of a
person to gain the respective procedural status – a person to whom moral injury was caused as
a representative of a specific group or part of society cannot be recognized to be a victim in criminal
proceedings. From the purely procedural point, this norm can be understood as the necessity to
grant the status of a victim to every person who believes that damage has been incurred to his/her
interests would unnecessarily complicate criminal proceedings making them more expensive.
However, neither is the current procedure impeccable as it excludes from criminal proceedings
active people who feel strongly about the criminal offence that has been committed and have a
direct interest in a just outcome of criminal proceedings. The Criminal Procedure Law does not
provide any possibility for persons to whom no direct damage was incurred by the criminal offence,
to get involved in regulating the conflict related to the criminal offence. The Criminal Procedure
Law contains neither prohibiting nor authorising legal norms that would define the right of
representatives of the community to participate and to influence in some way the progress of
criminal proceedings.
For example, if a group of underage vandals demolishes children’s playgrounds, the victim
in criminal proceedings is the local government or its enterprise to which material losses have been
caused by the criminal offence. Local residents who directly experience the decrease in benefits
after the commission of the criminal offence, condemn offenders and desire the restoration of
justice, have no place in traditional criminal proceedings. It must be acknowledged that the
recognition of these people to be victims in it would hardly promote the resolution of the conflict
related to the criminal offence. However, their involvement in the regulation of the conflict may
promote the restoration of justice. Conferencing is such an instrument of new criminal justice that
would provide an opportunity for offenders to communicate with the local community to which
losses were incurred (a), to understand the harm that has been caused (b), to discuss the problem
and to seek the most appropriate solution by common effort (c), and it may give more satisfaction
to the involved parties and resolve the problem in a more efficient way that the traditional court
sitting where the representative of the local government dryly reports on the scale of incurred
losses and demands their compensation.
By emphasizing in Article 95 Section 2 of the Criminal Procedure Law that a victim in
criminal proceedings may not be a person to whom moral injury was caused as a representative
of a specific group or part of society, the legislator has wanted to point out that the person may
not acquire the procedural status of a victim if the committed criminal offence has incurred no
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direct damage to the person. However, there are no grounds for interpreting this norm in a wider
sense and to conclude that representatives of the community who are interested in the restoration
of justice and want to be active to achieve the said aim, have the right only to wait patiently for
the conviction of the guilty person. Representatives of the community who care for the
environment where they live, who are not indifferent to problems that arise nearby, should have
more opportunities to get involved in regulating conflicts related to criminal offences. It is
particularly relevant in cases when offences are committed by juveniles.
The majority of juvenile offenders are integrated (or they should be integrated) in school
collectives. According to Article 4 of the Law on Education, the acquisition of primary education
or the continued acquisition of primary education until the age of 18 is compulsory. Not
infrequently juvenile offenders are perceived as a problem at school that should be got rid of as
soon as possible – the fact that police officers and the prosecutor start to work with the juvenile,
is treated with relief. However, teachers, pupils and their parents may also have a different position.
Most people have a clear understanding that the imposition of a criminal penalty will not solve
the problem, and even deprivation of liberty is only the postponement of the problem for a later
time. In order to prevent the commission of a new criminal offence, to change the attitude of the
offender towards other people, it is necessary to talk to the child who has committed the criminal
offence (a), to help him/her understand that harm has been caused (b), that the child’s criminal
behaviour has caused pain (c), that the satisfaction of one’s immediate needs must not cause
damage to interests of others (d). The public evaluation of the offence and the offender could be
an efficient instrument in the upbringing of the child. However, neither teachers nor pupils and
their parents have not suffered in the meaning of criminal proceedings if the criminal offence has
not incurred any damage to their interests. Nobody denies the fact that the community suffers from
criminal offences; however, its representatives have limited possibilities of active involvement in
addressing problems. Legal acts do not prohibit the manifestation of initiative and, for example,
conferencing where problems related to criminal offences could be discussed and resolved. Still
most people do not know anything about these possibilities and the procedure of their
implementation (a), some process facilitators are convinced that problems related to criminal
offences should be addressed under the procedure prescribed by the Criminal Procedure Law and
nothing should be undertaken that has not been explicitly prescribed by the law (b). As a result
instead of identifying causes of the commission of the criminal offence (a), to discuss the offence
committed with the offender (b), to find a solution how to speedily and efficiently restore justice
(b), the community has been given a walking-on part to watch in the wings how the state reacts
to the commission of offences.

6.6. Coercive educational measures
Coercive educational measures is an institute of law that prescribes the possibility for the state
of an alternative way (outside the system of criminal law) to react to offences committed by
children. In contrast to criminal law that emphasizes the necessity of penalising for the committed
offence, the purpose of coercive educational measures is to direct the child towards values that
are in line with interests of the community, helping the child to refrain from illegal activities as well
as to integrate the child with deviant social behaviour into the community.
Coercive educational measures may be applied to children at the age of 11–18. Coercive
educational measures are applied to children who have reached the age of 14, releasing them from
criminal liability or punishment. As concerns children who prior to reaching the age of 14 have
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committed an offence which corresponds to a criminal offence according to its objective features,
coercive educational measures is the only possible reaction of the state to the child’s behaviour.93
Under Article 379 Part 2 of the Criminal Procedure Law, the investigator may with the
consent of the supervising prosecutor or the prosecutor may terminate criminal proceedings and
send the juvenile for the imposition of a coercive educational measure.
Under Article 66 Part 2 of the Criminal Law, court may, having taken into account the specific
circumstances under which the criminal offence has been committed as well as the information
about the personality of the perpetrator that reduces his/her responsibility, release the juvenile
from the imposed penalty, applying coercive educational measures prescribed by law. If, following
the release from punishment, the juvenile fails to perform duties imposed by court; the imposed
penalty is to be enforced.
Under Article 6 of the Law “On Application of Coercive Educational Measures to Children”,94
the following coercive educational measures may be applied to a child who has committed an
offence or violation that incurs criminal liability:
• a warning;
• the obligation to apologize to victims if the latter agree to meet the perpetrator;
• to transfer the child to the warranty of parents or guardians or other persons, institutions
or organisations;
• to impose the obligation to eliminate consequences of the damage incurred by his her
work;
• as concerns a child who has reached the age of 15 and who has his/her income – to
impose the obligation to compensate for the incurred damage;
• to impose the obligation to perform community service;
• to place the child in an educational institution of social correction.
In conceptual terms, coercive educational measures as an institute of law are important and
should be supported. However, their implementation in the practice of Latvia law is quite weak
and underdeveloped. In view of the above, practitioners as well as the general public are sceptical
about the possibility of helping the child and the community by applying coercive educational
measures.
The system of coercive educational measures is not sufficiently flexible, the range of possible
measures is not extensive, some of them are practically not applied or there is not much sense in
applying them. However, the said measures have the potential that is necessary for the restoration
of justice.
Such coercive educational measures as a warning and the transfer of the child to the warranty
of parents, guardians and other persons reminds the child himself/herself about the necessity to
respect requirements of the law and to refrain from the commission of offences as well as
encourages other individuals to assume responsibility for the child’s behaviour.
The restoration of justice may be directly promoted also by the obligation to apologize to
victims or to eliminate consequences of the incurred damage by one’s work as well as to perform
community service.
The obligation to apologize to the victim may promote the restoration of justice, however, only
if it is sincere and is done on the child’s own will. It is permissible for the judge to encourage the
The committed offence incurs civil legal consequences as well, however, civil liability pursues a different
purpose and most frequently losses caused by children are compensated for by their parents.
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on 31 October 2002 (“LV”, 168 (2743), 19 November 2002).
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child to apologize for what has been done, however, the necessity to define it as an obligation is
highly doubtful. It is possible that the restoration of justice would be more promoted by the
obligation to express one’s views on what has happened in writing, giving the letter to the victims
during the meeting than by an oral statement of apology.
A more extensive use should be made of the possibility to impose the obligation to eliminate
consequences of the incurred damage by one’s own work. Certainly, there are objective obstacles –
many offences do not incur damage that would require any work to compensate for the losses by
the offence and children often do not have such working skills, qualifications that would enable
them to perform the required work with quality. In attempts to restore justice it would be more
appropriate not to link this obligation with the elimination of specific consequences that have been
incurred but to provide for the possibility of involving the child in performing some task in the interests
of the victim, for example, to paint a fence, to stack firewood, to tidy up the barn etc. This obligation
should be applicable in a flexible way, i.e., its content, the scope of the work task to be performed
and the procedure of its performance should be discussed by all involved parties – the offender and
the victim, as well as the judge who takes the decision on the application of this measure.
The obligation to compensate for losses may be viewed as promoting the restoration of justice
from the point of the victim as well as the community. However, note must be taken of the fact,
that under the law it may be imposed only on those children who have own income, and in this
case there is also a large probability that in actual fact losses are covered by the child’s parents
but not the child.

Community service
Community service envisages the involvement of the child in tasks necessary for the
community that he/she performs free of charge in the vicinity of his/her place of residence during
the time free from basic work or school. Upon imposing community service, the judge may establish
it for a period of 10 to 40 hours. As concerns the content – community work is analogous to the
criminal punishment – community service. In both cases the individual has the obligation impose
to perform work tasks useful for the community free of charge, moreover, the purpose of this work
is economic (the acquisition of profit from unpaid labour) but educational and resocialising.
The enforcement and performance of community service is organised by the State Probation
Service, which concludes agreements with public or municipal institutions, capital companies,
agencies and non-governmental organisations about employing children in community work. By
1 January 2009 the State Probation Service had concluded 559 agreements on the employment
of those children whom a coercive educational measure – community service – had been applied
to, of which 92% of agreements had been concluded with municipal agencies and enterprises,
1% – with public agencies, 5 % – with non-governmental organisations and 2% – with religious
organisations. Most frequently agreements have been concluded in the branch offices of the State
Probation Office in the Vidzeme region and the Zemgale region. These regions also have the highest
number of probation clients in the area of community service.95
The procedure for imposing the coercive educational measure – community service – is
prescribed by Regulations of the Cabinet of Ministers No. 502 approved on 12 July 2005.96
Source: Report of the State Probation Service for 2008.
Procedure for Imposing the Coercive Educational Measure – Community Service on Children. Regulations
of the Cabinet of Ministers No. 502 of 12 July 2005.
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Cabinet Regulations No. 794, approved on 26 September 2006, prescribe prohibitions and restrictions of employment that should be followed in organising the enforcement of community service.97
It is allowed to employ children in community service for not more than 2 hours per day (on
workdays or holidays) and not for more than 10 hours per week; it is prohibited to employ children
after 8.00 p.m. The State Probation Service exercises control over the way the child performs
community service by maintaining regular contacts with the employer to receive information about
the performance of community service as well as by visiting the employer to examine how the child
performs community service.
In comparison with other coercive educational measures community service is viewed much
more positively by judges. It can be explained by the specific and understandable content of the
measure as well as the enforcement process professionally organised by the State Probation
Service. Since 2005 the number of cases when community service has been imposed has
increased almost three times, amounting to 212 cases in 2009.98
During 2008 individuals who had the coercive educational measure – community service –
imposed on them, worked 4492 hours in community service, in 2009 – 4519 hours in
community service.99
Dynamics of the imposition of the coercive educational
measure – community service in 2005–2009100

According to the data of the State Service, 178 boys and 16 girls served community service
in 2008.
Imposition of community service in 2008. Gender

Regulations on Prohibitions and Restrictions of the Employment of a Child in Community Service –
Regulations of the Cabinet of Ministers No. 794 of 26 September 2006.
98
Source: Public Reports of the State Probation Service for 2005 and 2009.
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Source: Data of the State Probation Service.
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Source: Data of the State Probation Service.
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47 children (24%) of all children serving community service in 2008, have not reached the
age of criminal liability (11–13 years old children), while 147 children have reached the age of
14 (76%).
Imposition of community service in 2008. Children’s age

Community service is an instrument that can objectively promote the restoration of justice.
The fact that a child performs some socially useful work after the commission of an offence is
assessed positively by victims as well as by the community. Certainly, that part of the community
that considers the imposition of a criminal penalty for the commission of a criminal offence to be
the only adequate reaction to a criminal offence, considers community service to be too soft a
reaction to what has been done, in particular in cases when the incurred harm has been relatively
significant.
To perceive community service as an instrument that restores justice, it is important to inform
the community about its legal nature as well as about the practical benefit that the community
gains as well as the positive impact that this coercive educational measure has on children.
The interviewed staff members of the State Probation Service indicate problems related to
attempts of juveniles to evade community service and the absence of a legal mechanism that
would allow to efficiently react to these attempts. The possibility prescribed by law to substitute
community service for placement in an educational institution of social correction is not the best
solution to have a positive impact on the child. In its turn, if an individual, who evades community
service, has reached the age of 18, the placement of this individual into an educational institution
of social correction is not at all possible.
As concerns general cases of evading participation in community service, it would hardly be
appropriate to directly copy the approach consolidated by the Criminal Law, considering the
imposition of a more rigorous measure on the child. The fact that the child evades community
service means lack of motivation and/or understanding as well as the presence of unsolved
problems in the child’s life. It would be more correct to analyse each specific situation and to
seek solutions rather than immediately consider the imposition of a more rigorous coercive
educational measure.
As concerns children who attain their majority during the performance of community service,
a procedure might be provided that the performance of community service should be continued
until the coercive educational measure has been enforced in full.
In order to ensure the effectiveness of community service, it would be advisable to provide
the possibility to combine community service with compulsory participation in social correction
programmes that would allow providing more support to the child and thus reduce the possibility
of the commission of new offences.
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6.7. Conciliation
The term “conciliation” has been used in Latvian criminal law in different meanings. It
designates the procedure of conciliation as well as the very outcome of this procedure. Conciliation
may mean an agreement reached through the participation of a certified mediator (mediation) as
well as the conciliation between the victim and the offender reached without the participation of
a third party.
In Latvian criminal law conciliation has been most frequently understood as the result of
reconciliation between the victim and the perpetrator of the criminal offence that has certain legal
consequences. Article 58 Part 2 of the Criminal Law prescribes that a person who has committed
a criminal offence or a less serious crime may be released from criminal liability if conciliation has
been reached with the victim or with his or her representative. Under Article 59 Part 3 of the
Criminal Law, conciliation is also the grounds for the release of a person from punishment. In
view of Article 47 Part 3 of the Criminal Law, conciliation may be also recognized to be a mitigating
circumstance. As concerns the procedure for organizing conciliation, the Criminal Procedure Law
emphasizes that conciliation may be facilitated by a mediator trained by the State Probation
Service (Article 381 Part 1 of the Criminal Procedure Law). This norm of the law does not restrict
the rights of individuals to reach conciliation without the participation of a mediator.
From the point of the Latvian criminal procedure, it does not matter if conciliation has been
achieved by organizing a meeting for participants of the criminal proceedings themselves or with
the participation of a mediator – a State Probation Service officer, a certified mediator, an attorney
or any other person. The fact of conciliation only presumes that parties have discussed problems
related to the criminal offence among themselves and have reconciled among themselves. In this
case reconciliation does not mean that the conflict is declared non-existent, nor does it mean the
satisfaction of parties, nor the establishment of relations full of mutual trust between the victim
and the offender. It only shows that during the discussion the victim and the offender have
managed to find a solution to the conflict that is mutually acceptable to both parties thus reducing
the harm incurred by the criminal offence and promoting the restoration of justice.
In the criminal procedure conciliation is understood as a statement of parties about a positive
outcome of negotiations, without relating it to the achievement of any compulsory formal outcome.
Upon conciliation the guilty party expresses his/her regret for the committed offence and apologizes
for the incurred damage while the victim accepts the offender’s apology and parties announce their
conciliation. Although the legislator does not link the possibility of conciliation with a compulsory
compensation for damages, usually in practice the issue of the compensation is in the focus of
attention and often the outcome of negotiations depends on the ability of parties to reach
agreement on the procedure and size of the compensation for losses.
Article 97 Part 6 of the Criminal Procedure Law provides that the victim may reach
conciliation with the person who has caused harm to him/her at all stages of proceedings and in
all its types. Likewise the right of the suspect and the defendant to seek conciliation with the
victim is also declared in a consistent manner. The Criminal Procedure Law does not regulate the
content of conciliation, giving the involved parties discretion to seek a solution to the conflict that
would satisfy the victim as well as the offender. At the same time the CPL prescribes general
requirements that must be complied with for the outcome of negotiations within the frame of the
criminal procedure to be recognized to be conciliation, namely:
• the conciliation must have been reached on voluntary basis (Article 381 Part 3 of the CPL);
• conditions and legal consequences of conciliation must be clear to parties involved in the
conciliation process (Article 381 Part 3 of the CPL).
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If the offender and the victim are able to independently address and regulate problems related
to the criminal conflict, without involving probation officers, parties are free to choose the form
and type of communication that is most appropriate for them. It does not matter if the offender
and the victim meet in person, use the telephone or the e-mail or transmit proposals and demands
to one another through a third party; if they use free mediation services or pay for them.101
Although legal regulations ensure a flexible approach to the organisation of the conciliation
procedure, there still are several general legal norms that must be complied with in the discussion
of conditions of conciliation. For example, the use of threats is not permissible;102 it is not allowed
to exert pressure on the victim with the purpose of forcing him to engage in perjury, etc.103
If conciliation between the victim and the offender has been achieved prior to the conviction of
the offender, depending on the type of the criminal offence, conciliation may be treated as a fact that:
• allows to release the person from criminal liability or punishment; or
• indicates the necessity to terminate criminal proceedings; or
• may be found to be a mitigating circumstance.
Under Article 377 Paragraph 9 of the Criminal Procedure Law a circumstance that do not
allow for criminal proceedings is the fact that conciliation has been reached between the victim
and the suspect or the defendant in criminal proceedings that can be initiated on the basis of the
victim’s application, namely, if the committed offence is to be qualified according to:
• Article 90 of the CL (Interference with the Exercise of Voting rights and the Right to
Participate in Referendums);104
• Article 130 of the CL (Intentionl Slight Bodily Injury);105
• Article 131 of the CL (Negligent Bodily Injury though Negligence);
• Article 132 of the CL (Threats to Commit a Murder and to Inflict Serious Bodily Injury);
• Article 136 of the CL (Coercion into Having an Abortion);
• Article 159 Part 1 of the CL (Rape);
• Article 160 Part 1 of the CL (Forcible Sexual Assault);
• Article 168 of the CL (Failure to Return a Minor and Separation of a Child from His or Her
Mother, Father or Guardian);
• Article 169 of the CL (Disclosure of Confidentiality of Adoption);
• Article 180 of the CL (Theft, Fraud, and Misappropriation on a Small Scale);
• Article 197 of the CL (Negligence);
• Article 200 of the CL (Disclosure of Non-disclosable Information, which is not an Official
Secret; Unauthorized Acquisition and Disclosure of Information Containing Commercial
Secrets, and Unauthorized Disclosure of Inside Information of the Financial Instrument
Market);
• Article 260 Part 1 of the CL (Violation of Traffic Rules and Regulations Regarding the
Use of Vehicles).
101
For example, mediation services for payment are offered by the Victim Support Centre, the price of the
service – LVL 50 per hour.
102
Liability for threats to commit a murder and to inflict a serious bodily injury is prescribed by Article 132
of the CL.
103
A person may be held criminally liable for coercion in perjury under Article 301 of the CL.
104
In view of the fact that Article 90 of the CL prescribes liability for a crime against the state that
jeopardizes the interests of the suffrage system, the provision contained in the Law about terminating criminal
proceedings in view of the achieved conciliation may be subjected to criticism.
105
Except criminal proceedings concerning a criminal offence if it is related to domestic violence.
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In the above cases criminal proceedings must not be initiated while the criminal proceedings
that have been started must be terminated. The respective legal norm correlates with the opinion
that public criminal legal repression may be applied only if there is an unresolved conflict between
the victim and the offender. It does not preclude the idea that every criminal offence poses a threat
not only to the interests of the victim but the community at large, however, still it is believed that
it is of secondary significance, namely, public interests should be protected by criminal legal means
only if it is required by the specific victim. In respective cases the process facilitator does not have
any right to continue criminal proceedings if the person who has suffered a damage through a
criminal offence has reached conciliation with the guilty party.
Upon an abstract assessment of the respective procedure, it seems that it corresponds to the
philosophy of restorative justice, namely, the state categorically refuses to alienate the conflict
related to the criminal offence and respects the opinion of the involved parties. A harmonized
statement by the victim and the offender on the resolution of the conflict – conciliation – makes
the law enforcement agencies leave the process of its resolution and to terminate the traditional
criminal process. From the practical point the procedure laid down in the law can be criticized as
in the said cases the criminal proceedings must not continue even if the committed offence poses
a serious threat not only to the interests of the victim but also to the interests of the community
or there are grounds to believe that in the event of a criminal penalty not being imposed there is
a high probability of the recidivism of criminal offences. However, the problem is more of a
technical rather than conceptual character; namely, criticism should be directed against the range
of criminal offences when criminal proceedings are too terminated in compliance with the
conciliation. It would be more correct to link the legal consequences of conciliation with the fact
that criminal proceedings can be initiated only on the basis of the victim’s application and to list
those cases when it is not permitted to initiate criminal proceedings if the victim and the offender
have reached conciliation. The basic criteria for the formulation of such a list should be the
structure of the threat of the criminal offence – the correlation between the significance of the
threat for the victim (a) and the damage that the criminal offence has incurred to the community
in general (b). A compulsory termination of criminal proceedings may be prescribed only in those
cases when the first of the said components undeniably prevails over the other.
Alongside with the imperative legal norm prescribing a compulsory termination of criminal
proceedings in view of the conciliation of the involved parties, Article 379 Part 1 Paragraph 2 of
the CPL includes a provision under which the process facilitator may terminate criminal proceedings
if the person who has committed a criminal offence or a less serious crime,106 has reached
conciliation with the victim or his/her representative. The dispositional character of the legal norm
does not mean that the process facilitator takes the decision on the termination of criminal
proceedings arbitrarily. In compliance with principles of the economy and humanism of the criminal
procedure criminal proceedings must be terminated in all cases when the involved parties have
made a statement about conciliation in relation to the commission of a criminal offence or a less
serious crime, except cases when there are grounds to believe that the release of the individual from
criminal liability and punishment will not be just and it will be contrary to community interests.
Besides, it is important that the decision of the process facilitator to continue criminal proceedings

Under Article 7 of the Criminal Law, a criminal offence is an offence for which this Law provides for
deprivation of liberty for a term not exceeding two years, or a lesser punishment; while a less serious crime is an
intentional offence for which this Law provides for deprivation of liberty for a term exceeding two years but not
exceeding five years, or an offence, which has been committed through negligence and for which this Law provides
for deprivation of liberty for a term exceeding two years but no more than 10 years.
106
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or to terminate them according the conciliation effected, is motivated, indicating specific facts
and circumstances that have provided the grounds to take this decision.

Criminal legal consequences of conciliation

Although in the Latvian criminal justice conciliation is the grounds for terminating criminal
proceedings and for the release of a person from criminal liability and punishment only when a
criminal offence or a less serious crime has been committed – conciliation procedures with the
participation of a mediator may be applied also in cases of serious and particularly serious crimes,
besides, their ratio is high. In 2008 more than half of all conciliation procedures with the
participation of juvenile offenders that had been initiated by the State Probation Service, were
related to serious and particularly serious crimes.
As concerns the organisation of the conciliation procedure in cases of serious or particularly
serious crimes, different views have been expressed by officers of the State Probation Service and
facilitators of criminal proceedings – police officers and prosecutors. Part of interviewed process
facilitators do not consider it necessary to initiate and support the conciliation procedure if the
person is suspected or charged with the commission of a serious crime or a particularly serious
crime. It is justified by the view that even in the case of conciliation the criminal proceedings
cannot be terminated and it is not possible to release the guilty person from punishment. This
opinion reflects a very mechanical understanding of conciliation – as a fact that moves criminal
proceedings in a different direction, namely, provides grounds for the process facilitator to take a
decision on terminating criminal proceedings and to release the person from liability or
punishment. It is clear that such a narrow perception of conciliation does not allow to understand
why conciliation should be organised after the commission of a serious or particularly serious
crime if it does not result in such favourable consequences for the defendant/suspect as in the
event of conciliation following the commission of a criminal offence or a less serious crime.
It must be recognized that even in the event of a sceptical assessment for the usefulness of
conciliation in the criminal proceedings that has been started after the commission of a serious
or particularly serious crime, the majority of the interviewed process facilitators pointed out that
neither should conciliation be obstructed.
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Views of interviewed process facilitators on actions of a police officer or
a prosecutor if a probation officer has started the conciliation procedure
in criminal proceedings initiated in the case of a serious or particularly
serious crime

The interviewed process facilitators also indicated that in the event of organising the
conciliation procedure after the commission of a serious or particularly serious crime, it would be
important to inform the offender that in the given case even if the parties managed to reach
conciliation, it would not provide grounds for releasing the offender from criminal liability.
Officers of the Probation Service who assess the situation from a different point of view and
who do not experience the impact of norms of the Criminal Procedure Law to such a considerable
degree in their work, see the main benefit of conciliation not in the possibility of terminating
criminal proceedings but in the reconciliation of the victim and the offender. That is why probation
officers do not hold the view that recognising a criminal offence to be a serious or particularly
serious crime makes conciliation senseless.107
127 conciliation procedures with the participation of juveniles (52% of the total number of
initiated conciliation procedures) were initiated in 2008 after the commission of serious and
particularly serious crimes while in 2009 the number of initiated conciliation procedures in the
respective categories of cases constituted 47% of the total number of initiated conciliation cases.
Initiation of conciliation procedures and types of criminal offences
committed by juveniles in 2008–2009

107
It is not only probation officers but some police officers, prosecutors and judges as well who have such
an understanding of conciliation.
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The classification of criminal offences prescribed by the Criminal Law is formal and it is
related to the maximum punishment that may be imposed on the offender in compliance with the
law. Certainly, upon prescribing the type and scale of punishment, the legislator has taken into
account the character and the harmfulness of each specific offence, however:
• Definitions of several criminal offences are quite general and offences with a different
degree of harmfulness may correspond to the same features. In view of the above, the
legislator has provided a wide range of punishments for offences thus providing a possibility
of imposing an appropriate punishment for an offence that has incurred considerable harm
as well as for an offence resulting in a relative low degree of harm. However even in this
case when the harm caused by the specific offence is not considerable, the release of a
person from criminal liability in view of conciliation is not permissible if the sanction
prescribed by the CL includes the possibility of imposing a fine, community service or
deprivation of liberty for a term of 6 years, and alongside with the above it prescribes also
the deprivation of liberty for a term of up to 6 or 10 years.
• Not infrequently offences found to be serious and even particularly serious by law do not
incur considerable harm to the victim and community interests. For example, under
Article 175 Part 3 of the Criminal Law the legislator recognises a theft from a storage
facility to be a serious crime, prescribing deprivation of liberty for a term of up to 10 years.
In practice there have been cases that children have been sentenced under this particular
Article who have stolen some Lats from the lockers of other children at school. In view
of the fact that the legislator has recognized such offences to be serious crimes, in such
cases conciliation with the victim does not provide any grounds for the release of the
person from criminal liability.
Although conciliation in criminal proceedings initiated for the commission of a serious or
particularly serious crime, does not in itself provide grounds for the termination of proceedings, it
still may influence their outcome. In practice there have been cases when in view of the character
of the committed criminal offence, the scale of the incurred damage, the information characterising
the individual as well as the fact of conciliation, process facilitators find the necessity to release
the person from criminal liability and punishment. In procedural terms it takes place upon the
application of Article 58 Part 1 of the CL and Article 379 Part 1 Paragraph 1 of the CPL, namely,
the criminal offence has not caused harm that would warrant the imposition of a criminal penalty.
Such an interpretation of the norm provided by Article 58 Part 1 of the CL should not be
supported unambiguously. It must be recognized that the conciliation between the offender and
the victim does not reduce the harm caused by the criminal offence to the victim and the
community – in the best case conciliation may promote a speedier compensation for damages and
the reduction of the above harm. However, a wider view on the consequences of the criminal
offence forces to recognize that the compensation for damages, the remorse for what has been
done, apologies for the incurred harm diminish the evil generated by the criminal offence and
gives grounds for the process facilitator to reconsider the scale of the incurred harm and to draw
a conclusion that in the specific case the application of state repression in respect of the offender
is not required.108

Certainly, from the point of criminal legal theory it is disputable if it is appropriate that upon taking the
decision to terminate criminal proceedings, “the harm incurred by the criminal offence” should be substituted by
“harm that has not been compensated for (remaining harm)”.
108
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In view of the essence of the said legal norm, a wider application of Article 58 Part 1 of the CL
should not be stimulated to release persons from criminal liability and punishment who have
committed serious or particularly serious offences and then have reached conciliation with victims.
However, neither would it be correct to reject such practice as in specific cases it really ensures
a just and effective solution of a criminal legal conflict.
The termination of criminal proceedings under Article 380 of the CLP in view of the
conciliation reached between the victim and the suspect/defendant cannot be considered to be a
circumstance exonerating the person. The termination of criminal proceedings in specific cases
does not mean that the person has not committed a criminal offence, that the person’s behaviour
does not deserve condemnation. The fact that persons have reached conciliation does not change
the nature of the offence and even after conciliation it must be viewed as criminal. It must be noted
that amendments to the Criminal Procedure Law which unambiguously emphasize the nonexonerating character of conciliation were made on 12 March 2009 and have been in effect as
of 1 July 2009.109
Criminal procedural norms do not oblige the process facilitator to contact probation officers
and initiate the conciliation procedure, however, the legislator has unambiguously indicated the
positive importance of mediation, providing in Article 381 Part 2 of the CPL that upon determining
the possibility of conciliation in the criminal proceedings and that it is useful to involve a mediator,
the process facilitator may inform the State Probation Service about it.
In response to the question about advantages and benefits that conciliation with a mediator
had in comparison with conciliation without a mediator, 22% of process facilitators pointed out
that there were no advantages (“persons who wanted to seek conciliation, will reach conciliation
with or without a mediator”), 17% of respondents did not answer this question. In their turn,
those process facilitators who see advantages of mediation (61%), point out that:
• with the participation of mediators the conciliation process ceases to be absolutely private,
it becomes more public;
• it excludes any concerns about the influencing of the involved parties and their coercion
into reaching conciliation with the other party;
• the involved parties as well as public agencies (the prosecutor, court) have more trust in
a procedure facilitated by a mediator;
• the mediator may provide information on the significance and consequences of
conciliation;
• the mediator promotes the quality of conciliation, the inclusion of all required issues and
their solutions in conciliation;
• a professional mediator does not allow parties to yield to emotions and prevents emotions
getting in the way of reaching conciliation;
• the mediator may help parties involved in the conflict to find simpler solutions to the
problem;
• the mediator is a neutral party who is capable of bringing together parties to conciliation
and of resolving potential conflict situations;
• in such cases conciliation is organised and recorded by a third party who is not directly
involved in criminal proceedings as facilitator;
Earlier the Law provided that conciliation did not exonerate the offender if the proceedings were
terminated under Article 379 Part 1 Paragraph 2 of the CPL (the person has committed a criminal offence or a
less serious crime) while the termination of the criminal proceedings under Article 377 Paragraph 9 of the CPL
(conciliation in criminal proceedings that can be initiated on the basis of the victim’s application) was recognized
to be an exonerating circumstance.
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• the mediator is a person who has been specifically trained for the conciliation procedure;
• actions of the mediator are not influenced by the desire to channel the criminal proceedings in a certain direction or to achieve some hidden aim that the process facilitator
might have;
• there are advantages, in particular in cases when criminal offences committed are related
to violence or domestic violence as the mediator may be not only a legal mediator of parties
but may assume, to some extent, also the role of a psychologist.110
Article 1 Paragraph 2 of the Law “On State Probation Service” describes conciliation with the
assistance of a mediator as a process of negotiations where:
• the victim and the person who has committed a criminal offence, participate‘’;111
• the assistance of the mediator is used to eliminate consequences of the criminal offence
and to reach conciliation between the victim and the probation client.
The existence of conciliation through a mediator (mediation) in the Latvia criminal procedure
is viewed positively by officers of the State Probation Service who directly effect such mediation
as well as by process facilitators – police officers, prosecutors, judges.
Assessment of interviewed process facilitators for the existence
of conciliation through mediation in the Latvian criminal procedure

Officers of the State Probation Service understand the nature and aim of conciliation112 and
link it to the concept of the restoration of justice. The conciliation procedure is not directed towards
proving the fact of the commission of a criminal offence and the penalisation of the perpetrator.
The issue about the mediator, who at the same time works as a psychotherapist, is controversial. In
abstract terms it would be fine if the mediator provided a possibility for the parties to reach reconciliation and
thus resolve or reduce the conflict related to the criminal offence committed, and at the same time the mediator
could influence the psyche of the offender, helping him to identify personality problems and to outline possibilities
for their solution. However, probation officers who conduct conciliation procedures emphasize that they are not
psychologists and it is not possible to provide psychological assistance (no say nothing about psychological
intervention) in the format of conciliation meetings.
111
In view of the presumption of innocence, it would be more appropriate to say – has allegedly committed
a criminal offence.
112
The statement that a public institution understands its function correctly and is consistent in its
performance seems strange because it must not be otherwise. However, in Latvia there is an abundance of
examples that public agencies perform their functions prescribed by law mechanically without thinking about its
aims and even ignoring them.
110
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During the conciliation meeting the mediator gives the opportunity to the involved parties to
discuss issues related to the committed criminal offence – to explain the reasons of the commission
of the criminal offence, to discuss the resulting harmful consequences, to reach an agreement on
a fair compensation for damages. The committed criminal offence is a past event that has a
negative impact on the individual’s present life and may obstruct the individual’s future. The
conciliation procedure helps parties to reduce the negative impact of the criminal offence;
moreover, it is beneficial for the victim, the perpetrator as well as the community. It is essential
that the conciliation procedure promotes not only the compensation of material losses but also has
an impact on the awareness of specific individuals and the community at large.
Process facilitators whose daily work is related to the investigation of criminal offences,
criminal prosecution and the penalisation of offenders are not very optimistic about the potential
of conciliation in restoring justice. Without rejecting conciliation, the majority of respondents –
process facilitators pointed out that the conciliation procedure in itself did not guarantee the
restoration of justice and the outcome depended on several external factors.

Replies of respondents – process facilitators to the question if conciliation promotes
a just regulation of the conflict related to the criminal offence

It could be agreed that conciliation does not guarantee the restoration of justice; however, the
conciliation procedure increases options of achieving the restoration of justice.
Upon getting involved in the conciliation procedure and through the communication with the
perpetrator of the criminal offence, the victim:
• tells the guilty party about his/her material losses and psychological suffering that have
been caused by the criminal offence;
• influences the offender and makes him/her see the offence through the “eyes of the victim”
that may stimulate the offender to express sincere remorse about the committed offence;
learns the reasons why the offence was committed, facts that have influenced the individual’s
behaviour, have stimulated him/her to violate the law. Usually these facts do not justify the
commission of the criminal offence, however, still they help understanding that the offender has
problems that he/she addresses at the expense of another person, that the offender should not be
subjected to pain through the application of criminal legal repression but should be provided
assistance;
• feels psychological satisfaction (gratification) as the victim sees that the harm and pain
that has been inflicted on the victim, are treated seriously; that there are attempts to help
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the victim; that the offender feels remorse for the committed offence and compensates
or commits himself/herself to compensating for the losses incurred by the criminal offence;
• receives material compensation for the damage incurred by the criminal offence sooner
that under the traditional criminal procedure;
• it reduces the scope of inconvenience related to criminal proceedings (for example, the
necessity to attend case hearings at first instance court; to submit an appeal, to attend
the review of the case by court of appeal, the long wait for the moment when the offender
is found guilty and punished).
When analysing benefits gained by the offender through participation in the conciliation
procedure, it is not correct to reduce them only to the possibility of being released form criminal
liability and punishment. The information received by the offender at conciliation meetings, is
food for thought and the re-evaluation of the committed offence. During the interviews it was
confirmed repeatedly that offenders and victims had a very different perception of what had
happened. Usually the offender perceives the victim and his/her interests as something abstract –
though aware of the victim’s existence, the offender does not feel the victim’s pain; the offender
considers his/her own interests to more incomparably more important than interests of the victim;
the offender unconsciously reduces the scale of the committed offence; the offender justifies his/her
behaviour by the “incorrect” behaviour of the victim etc. It is possible within the frame of the
conciliation procedure to influence the offender’s opinion about what has happened as well as to
help him/her understand the real evil of the committed criminal offence.
The possibility of looking into the victim’s eyes, to listen to the victim’s story about what has
happened may have a far stronger influence on the offender than general discussions about the
evil and inadmissibility of criminal behaviour. Contrary to the traditional criminal procedure during
the negotiations the offender does not have any possibility of erecting a psychological barrier and
of dissociating himself/herself from the offence by formally apologizing or demonstrating stark
indifference. The participation of the offender in the conciliation procedure cannot be passive –
he/she must listen not only to the victim’s opinion but has to explain his/her own behaviour and
offer options to the victim how to reduce losses caused by the criminal offence. In this case the
type and scale of compensation are not forced on the offender, the offender – on his/her own
initiative or by consenting to the victim’s demand – commits himself/herself to compensate for the
damages in a specific way and within a set time-period. The conciliation procedure addresses the
offender, influencing his/her future behaviour, deterring him/her from the commission of new
offences.
In their turn, such facts as:
• the expedient compensation for the damage incurred by the criminal offence (or the
beginning of its compensation);
• the victim receives moral and material from the perpetrator sooner;
• the perpetrator is made to reconsider his/her behaviour;
• the perpetrator expresses his/her sincere remorse for the committed offence;
• the probability of repeat offending is reduces as work with the offender and the state
reaction to the committed criminal offence are not formal;
• there is an economy of resources providing a quick and effective progress of criminal
proceedings;
corresponds not only to interests of the involved parties but give benefit to the community at large.
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Views of respondents – process facilitators and probation officers concerning
the significance of the conciliation procedure in preventing new criminal offences

Adults as well as children may be involved in the conciliation procedure. The State Probation
Service indicates: “The participation of young persons in the conciliation procedure is particularly
important as meeting the victim is an effective means for correcting behaviour that may prevent
repeat offending. Participation in the conciliation procedure makes the young person evaluate the
consequences of his/her behaviour and to assume responsibility for what has happened.”113
In reply to the question concerning the age limit when the child could be involved in the
conciliation procedure, 35% of respondents – process facilitators indicated the age of criminal
liability, i.e., 14 years of age. Only 21% of respondents considered it correct to involve children
under the age of 14 in the conciliation procedure. According to the opinion of respondents –
process facilitators, the minimum age of children who should be involved in the conciliation
procedure ranges from 6 to 18 years of age, besides the mean indicator is 14 years and 2 months.
In its turn, according to the opinion of respondents – probation officers, the minimum age of
children who should be involved in the conciliation procedure ranges from 7 to 14 years of age,
the mean indicator being 11 years and 1 month.
As concerns the minimum age when a person may be involved in the conciliation procedure,
probation officers expressed also other views, namely:
• it is not the age that is important but the fact that the person is of the age when the
person starts becoming aware of the seriousness of the offence and its consequences;
• everything depends on who conducts conciliation. If the child is young there should be
specialisation however, at present all conciliation procedures are conducted according to
a uniform standard although there are different methods for conducting conciliation.
The comparison of the views of process facilitators and probation officers on the usefulness
of involving children under the age of 14 in conciliation negotiations shows that the position of
police officers, prosecutors and judges is far more conservative – if 81% of respondents – probation
officers supported this view, then among process facilitators it was supported only by 20%.
Report of the State Probation Service for 2008. http://www.probacija.lv/upload/gada_parskati/
2008_vpd_publiskais_parskats.pdf
113
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Views of respondents – process facilitators and probation officers on the usefulness
of involving children under the age of 14 in the conciliation procedure

In practice conciliation through mediation is most frequently applied during the pre-trial
criminal proceedings – in 2008 90% of conciliation procedures with the participation of juvenile
offenders that had been initiated by the State Probation Service, were held during the pre-trial
criminal proceedings, while in 2009 their proportion constituted 97%.
The beginning of the conciliation procedure involving juvenile offenders in 2008–2009
Before the initiation
of criminal proceedings

During the pre-trial
proceedings

After the person’s
conviction

2008

18

219

5

2009

1

101

1

Although the Criminal Procedure Law emphasizes that parties may reach conciliation at any
stage of criminal proceedings. In 2009 the state restricted its activities aimed at promoting
conciliation in criminal proceedings. Although Regulations of the Cabinet of Ministers114 provide
that the State Probation Service organises and manages the conciliation procedure at all stages
of criminal proceedings, namely:
• before the start of criminal proceedings;
• at all stages of criminal proceedings;
• after the adoption of the court judgement;
• after the prosecutor’s injunction on the punishment has become effective;
• after the decision on terminating criminal proceedings has become effective, conditionally
releasing the person from criminal liability;
the government suspended the right of the State Probation Service to organise the conciliation
procedure after the case had been submitted to court until 31 December 2012 on the grounds of
the need to introduce budgetary cuts. Upon taking this decision it has not been taken into account
114
Regulations of the Cabinet of Ministers “On Procedure for Organisation and Management of Conciliation
with the Assistance of a Mediator by the State Probation Service”.
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that the decision creates an additional burden for the judiciary and the prosecution as well as
public agencies organising the enforcement of criminal penalties.
Process facilitators give a positive assessment of the possibility of organising the conciliation
procedure during the pre-trial stage as well as before the formal initiation of criminal proceedings.
However, the majority of prosecutors, policemen, judges participating in the survey do not see any
sense in conciliation after the person’s conviction (during the service of the sentence as well as
after the service of the sentence). It is possible that this view is related to the formal legal
perception of conciliation which has criminal procedural norms at its basis. If conciliation is
emphasized as a mechanism that can speed up the progress of criminal proceedings, to channel
it into a different direction, it is difficult to understand what sense the conciliation may have if the
formal aim of criminal proceedings – the conviction of the guilty party – has been achieved. There
are grounds to assume that conciliation achieved after the individual’s conviction might have a
different assessment if it was perceived not as an institute of criminal procedure but as an
opportunity to address the conflict caused by the criminal offence.
Views of process facilitators on stages of criminal proceedings
when the organisation of the conciliation procedure might be useful (%)

The State Probation Service has done a lot to advertise the application of conciliation in
criminal proceedings. Several workshops on topicalities in the area of conciliation have been
organised for judges, police officers and employers of the prosecutor’s office, including regional
workshops “Rights of the victim and restorative justice” in 2008 in Daugavpils, Gulbene, Liepāja
and Valmiera, organised by the State Probation Service in cooperation with the Public Policy
Centre PROVIDUS where issues related to conciliation were explained to process facilitators and
the staff of local governments. Information about the application of conciliation has been actively
presented through the mass media as well as in booklets published by the State Probation Service
and in other information materials. As a result of the activities undertaken by the SPS over the
recent years the number of conciliation proceedings has undergone a significant increase,
amounting to 1140 cases in 2008, while in 2009 the number of conciliation procedures that have
been initiated fell to the level of 2007 which is related to amendments to normative acts that
prevent the State Probation Service from organising the conciliation procedure after the case has
been submitted to court.
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Dinamics of conciliation requested from the State Probation Service in 2005–2009

Every fourth conciliation procedure initiated by the State Probation Service is related to
offences committed by juvenile delinquents. In 2008 the number was 242 while in 2009 the
number has diminished more than two times, constituting 104 cases.
Dinamics of conciliation requested from the State Probation Service
in 2006–2008 involving offenders under the age 18

In reply to the question about the effectiveness of the conciliation procedure with the
participation of juveniles, 49% of respondents – process facilitators assessed it as at an average
effective and productive; no respondent recognized the procedure to be senseless or ineffective.
Opinion of respondents – process facilitators on the effectiveness
of the conciliation procedure with the participation of juveniles
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In their turn, probation officers participating in the survey, give a high assessment to the
participation of juveniles in conciliation procedures.

Opinion of respondents – probation officers on the effectiveness
of the conciliation procedure with the participation of juveniles

In reply to the question of the conciliation procedure involving juveniles had their peculiarities,
10% of respondents – process facilitators pointed out that there were no peculiarities. Respondents, who recognized the existence of such peculiarities, described them from two different points
of view, namely – relating them to the objectively specific character of the procedure itself and also
the requirements of law to be applied in organising the conciliation procedure with the participation
of children.
Respondents have indicated that peculiarities of the development of a juvenile should be
taken into account in the organisation of the conciliation procedure. It must be remembered during
the whole procedure that a child participates in the process who, possibly, does not understand
consequences of a criminal offence and yields to different influences easier. Often a juvenile is
emotionally and psychologically less mature than an adult which sometimes causes interaction and
communication problems.
As concerns the content of conciliation, respondents have emphasized that the pedagogical
component of the procedure should prevail over the issue of material compensation; the essence
of the case should be explained in a way that helps the juvenile to draw the correct conclusions.
All the surveyed probation officers have pointed out that the conciliation procedure involving
a juvenile delinquent differs from the conciliation procedure involving only adults. When describing
these peculiarities the surveyed probation officers have pointed out that in the respective cases:
• note should be taken of the age peculiarities and the children’s way of thinking;
• usually juveniles take decisions on the way how a solution will be found, coordinating
decision –making with parents or even expecting the whole solution from parents;
• the procedure is slower as more time is needed for preparing the conciliation, namely, it
is necessary to explain the essence of conciliation to the juvenile as well as to his/her legal
representative;
• there are cases when the negotiations are influenced by the complicated relations between
parents and children, often juveniles are not open to any conversation during the
conciliation procedure;
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• it is more difficult to manage conciliation with the participation of juveniles as account
must be taken of the fact that often parents want to settle everything instead of their
children. The victim mostly wants to receive material compensation however; the juvenile
delinquent is dependent on his/her parents as concerns the material situation. Likewise
in cases when the victim is a juvenile, his/her parents want to be masters of the situation
and find it difficult to step back allowing their child to express his/her opinion and
thoughts;
• when organising a conciliation meeting with the participation of juveniles, it is necessary
to know the peculiarities of this particular age group, to be ready to manage a heated
emotional situation; in the course of the conciliation meeting it might be necessary to
remind parents or legal representatives about the basic conditions of the conciliation
procedure quite often – people speak one by one, people speak only when they have
been given the floor, etc. There are cases when one of the offender’s parents or legal
representatives supports the committed offence in his/her own way, insisting that his/her
child has not committed it or saying “I would have done the same thing if I had been in
his/her place!”;
• it is very important to create a feeling of security for juveniles in the course of conciliation.
The lexis, means of expression should be simple and understandable for the child;
• not infrequently it is parents of juveniles who want conciliation, the juvenile himself/herself
perceives conciliation as money paid out the parents’ pocket;
• sensitivity and a considerate attitude are of paramount importance; likewise it is important
that the conciliation process proceeds without hurry;
• a more comprehensive preparation is necessary for the management of the conciliation
process as work is to be conducted not only with the victim and the guilty person; there
are more participants at conciliation meetings (a representative of the custody court,
parents, the guardian); profound knowledge of teenage psychology is required as well as
the ability to encourage the juvenile to talk and to communicate; it is important to achieve
the point when the juvenile starts to become aware and to understand what has
happened;
• the management of conciliation involving a juvenile is more complicated as most often
juveniles are very reticent, sometimes scarred; very often parents interfere with their
remarks, instructions, reproaches, thus influencing the juvenile’s answers and thoughts;
• the life experience of juveniles significantly differs from the experience of their parents;
likewise their knowledge of laws and their rights is also very scanty.
Process facilitators have recognised the significance of conciliation and they have also
emphasized that:
• in its essence it is a very good educational measure;
• that in this procedure everything depends on the fact if the juvenile himself/herself has
chosen to participate in conciliation and if the juvenile really regrets the committed
offence;
• due to the conciliation procedure juvenile delinquents start thinking about what they have
done to victims and what victims experience;
• due to this procedure, the child understands that others are not different to his/her fate.
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Interest and competence of persons involved in the conciliation procedure
The survey of process facilitators and probation officers undertaken within the frame of the
research study provided information about the way how the above persons perceived and assessed
the interest of their colleagues as well as other people in the progress of conciliation as well as
the information of respective persons about the essence and significance of conciliation.
When assessing the interest of the colleagues in successfully organised conciliation procedures, process facilitators indicated that usually such interest existed. According to the received
replies, the interest of process facilitators in conciliation is related to:
• the possibility of achieving the task of criminal proceedings – a just regulation of criminal
legal relations;
• the possibility of speeding up criminal proceedings;
• the possibility of simplifying criminal proceedings if conciliation has not been achieved
only by compensation but parties have really found mutual understanding, then the
process facilitator also feels gratified;
• is interested because the guilty party recognizes his/her guilt while the victim does not
have any complaints any more;
• in the majority of cases it means also the recognition of one’s guilt, thus the necessity to
actively prove a person’s guilt disappears, at the same time it resolves also problems of
the secured compensation;
Other respondents held the view that the process facilitator was not interested and pointed
out the following:
• conciliation requires the same care and caution as a judgment, however, in the assessment of the community it is waste;
• the process facilitator may be interested in the conciliation only if there are few facts that
directly prove that the suspect committed the offence. If conciliation is reached, it may
also consolidate the evidentiary basis, also in cases of serious crimes;
• conciliation regulates relations between the victim and the perpetrator; if the victim does
not want any conciliation, the process facilitator does not insist on it.
To justify the opinion that the process facilitator should not be interested in conciliation,
respondents emphasized that:
• the process facilitator should be neutral,
• it is important that the process facilitator is not tempted to review cases in a formal
manner: to terminate proceedings without imposing any real punishment.
Views of respondents – process facilitators on the interest
of colleagues – process facilitators in conciliation (%)
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Views of respondents – probation officers on how ideas and aims of restorative justice
are understood by representatives of legal professions, probation officers, victims and offenders
Understanding of ideas and aims of restorative justice (%)
Very
good

Good

Mediocre

Poor

Very
poor

48%

48%

4%

0%

0%

0%

Police officers

0%

4%

24%

48%

14%

10%

Prosecutors

0%

29%

48%

19%

4%

0%

14%

33%

43%

10%

0%

0%

Attorneys

5%

42%

21%

16%

11%

5%

Offender

5%

40%

40%

15%

0%

0%

Victim

0%

33%

48%

19%

0%

0%

Officers of the State
Probation Service

Judges

“0” – no
understanding

Views of respondents – process facilitators on how ideas and aims of restorative justice
are understood by representatives of legal professions, probation officers, victims and offenders
Understanding of ideas and aims of restorative justice (%)
Very
good

Good

Mediocre

Poor

Very
poor

“0” – no
understanding

12%

58%

25%

4%

0%

1%

6%

22%

49%

18%

4%

1%

Prosecutors

10%

42%

37%

6%

4%

1%

Judges

14%

49%

30%

6%

0%

1%

Attorneys

12%

41%

30%

10%

4%

3%

Offender

4%

4%

47%

23%

11%

11%

Victim

2%

10%

55%

13%

13%

7%

Officers of the State
Probation Service
Police officers

Mediator
The conciliation procedure is facilitated by the mediator – a neutral person who assists the
involved parties in communicating among themselves to address the conflict that is related to the
committed criminal offence. The mediator in conciliation is not a priest who has been invited to
explain the essence of ethical values to individuals, nor is the mediator a psychotherapist who
provides psychological assistance and tries to change the structure of the personality and the type
of the functioning of the personality.
The conciliation meeting is facilitated by one as well as several mediators. In the interview
D. Ziediņa, Head of the Conciliation Division at the State Probation Service, pointed out that in
practice the issue if conciliation should be facilitated by one or several mediators, was resolved
in a very flexible way – if upon the initiation of a specific case it can be expected to be complicated,
or if the mediator who has started the conciliation procedure, detects complications, another
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probation officer – a conciliation mediator – may get involved in the procedure. There have not
been cases in practice when one conciliation procedure has been facilitated by three or more
mediators, however, two mediators who participate together in the conciliation procedure is
nothing extraordinary.
A staff probation officer as well as a volunteer probation officer who has theoretical knowledge
of mediation in criminal proceedings and practical skills in organising negotiations may act as a
mediator. According to the information provided on the website of the State Probation Service, 19
voluntary employees of probation have been issued certificates for conducting conciliation
procedures.115
In the conciliation process the mediator is not a person who has come to accuse or acquit
anyone – the mediator’s task is to help other people to meet and to seek a solution to a problem
through mutual communication. It is not the case that a lawyer cannot be a mediator in the
conciliation process – the knowledge of law is not an obstacle to the performance of the respective
work. However, in this case knowledge of communication psychology and conflictology, the ability
to remain neutral and to skilfully organise the dialogue of other persons might be more useful.
Upon conducting the conciliation process, a mediator with legal training does not have to deal with
the qualification of the committed offence, the determination of extenuating and aggravating
circumstances, the condemnation of people etc. that is, as rule, done by the facilitator of criminal
proceedings.
76% of the surveyed probation officers hold the opinion that probation officers are well
qualified for the organisation of the conciliation procedure and facilitation while the remaining
24% assess their qualifications as very good.

Opinion of respondents – probation officers on the qualifications of probation officers
for the organisation and facilitation of the conciliation procedure

Although probation officers are of a high opinion of their own qualifications and qualifications
of their colleagues for conducting the conciliation process, 81% of respondents have pointed out
that it is necessary to provide additional training for mediators in psychology, pedagogic etc. while
only 14% of respondents believe that there is no such necessity.
Often process facilitators are quite critical about the knowledge of mediators in matters of law.
It is not possible to agree to such criticism as the task of the mediator is to provide an opportunity
of efficient communication for parties involved in the conflict as well as an opportunity of
addressing problems together. Basic knowledge of the legal character of conciliation and criminal
115

List of certified conciliation mediators. http://www.probacija.lv/page.php?id=363
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proceedings may be useful; however, quite often the legal way of thinking may be an obstacle but
not an advantage in the work of a mediator.
The views of the surveyed process facilitators on knowledge and skills required by a mediator
are presented in the table below. The table reveals the opinion of process facilitators on the
significance of specific knowledge and skills in the work of a mediator. The necessity of knowledge
and skills was assessed according to a 7 point scale where 7 means “high priority” and 1
designates “low priority”; the mean coefficient presented in the table is the mean arithmetical of
all assessments received.

Opinion of respondents – process facilitators on knowledge and skills
that a mediator requires in facilitating the conciliation procedure

Besides the surveyed process facilitators have emphasized that the life experience of the
mediator, the ability to persuade, composure, good language proficiency are also important. The
mediator must have also special skills (not necessarily professional) for work with juveniles as
well as good knowledge of pedagogics and psychology.
Article 23 of the Law on State Probation Service prescribes requirements for a voluntary
probation officer who may conduct the conciliation procedure – the said must be a person who
has reached majority and has the capacity to act and who has:
• expressed the desire to conduct the conciliation procedure;
• received a written statement of the head of the territorial branch office of the State
Probation Office testifying that the said person is capable of performing the given task;
• knows the state language;
• has sufficient knowledge and skills for facilitating the mediation process;
• has not been called to criminal liability for having knowingly committed a criminal office;
• has received a respective certificate issued by the State Probation Service.
In order to ensure the quality of the organised negotiations, Cabinet Regulations No. 782 “On
Procedure for Certification of Voluntary Probation Officers Acting as Mediators in Conciliation by
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the State Probation Service” were drafted and approved in 20 November 2007.116 The approval
of the said Regulations has made the certification process more complicated, however, it should
not be perceived as an excessive red tapism imposed on the procedure – its purpose is to involve
motivated people in the implementation of conciliation in criminal proceedings and to ensure
quality training for them in the organisation of negotiations.
Regulations of the Cabinet of Ministers provide that the certification of mediators for the
conciliation procedure is effected by the Commission on the Certification of Mediators established
by the Head of the State Probation Service. To receive a certificate, the mediator must study the
theoretical module of not less than 28 hours (a) on the organisation and facilitation of conciliation
developed by the State Probation Service, the practical module developed by the State Probation
Service that includes attendance at least three conciliation procedures facilitated by a mediator
with experience in conducting the conciliation process (b); as well as take the final certification
test (c).
The mediator’s certificate is issued for a period of two years. Following the expiry of the
validity period of the certificate it is possible to receive a new certificate if the person wants to
continue to work as a mediator (a), if during the respective period of work the person has complied
with the procedure for organising conciliation and has not violated any ethical norms and has
received a positive statement from the respective territorial branch office of the SPS (b); has
facilitated not less than six conciliation procedures (c), has participated in upgrading activities for
at least 8 hours per year (d).
The State Probation Service concludes a cooperation agreement with the voluntary probation
officer. Under Regulations of the Cabinet of Ministers No. 266 “On Procedure for the Receipt of
Remuneration and the Size of the Remuneration of a Voluntary Probation Officer for the
Performance of Tasks Prescribed by the Cooperation Agreement”117 the voluntary probation officer
receives remuneration in the amount of LVL 20 for each facilitated conciliation. It must be added
that under the Cabinet Regulations “On Procedure for the Organisation and Facilitation of
Conciliation with the Assistance of a Mediator by the State Probation Service”118 the voluntary
mediator is allowed to facilitate not more than 20 conciliation procedures per year.
The mediator may also decline to organise and facilitate conciliation in the event of one of
the following circumstances:
• it is not possible to acquire any contact information of one of the involved parties;
• the involved party refuses to participate in conciliation;
• the involved parties fail to agree on facts of the criminal offence;
• the involved parties or third parties threaten or humiliate by their behaviour or actions the
dignity of persons present at the conciliation meeting.
If the victim or the offender is not proficient in the state language, the mediator has the right
to interpret the procedure of the conciliation meeting himself/herself or to invite an interpreter if
Cabinet Regulations No. 782 “On Procedure for Certification of Voluntary Probation Officers Acting as
Mediators in Conciliation by the State Probation Service” approved on 20 November 2007, Latvijas Vēstnesis No.
188 (3764), 22.11.2007.
117
Regulations of the Cabinet of Ministers No. 266 “On Procedure for the Receipt of Remuneration and the
Size of the Remuneration of a Voluntary Probation Officer for the Performance of Tasks Prescribed by the
Cooperation Agreement”, approved on 15 April 2008, Latvijas Vēstnesis No. 61 (3845).
118
Regulations of the Cabinet of Ministers No. 825 “On Procedure for the Organisation and Facilitation of
Conciliation with the Assistance of a Mediator by the State Probation Service”, approved on 4 December 2004,
Latvijas Vēstnesis No. 197 (3773), 07.12.2007.
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the involved parties have agreed on it. It must be added that a situation when persons involved
in the conciliation procedure communicate among themselves in a language unknown to the
mediator (the mediator does not know this language and no interpreter has been invited) is not
permissible – in the respective situation the mediator is not capable of performing his/her task and
to facilitate the negotiation process.
In the event of determining that conciliation cannot be achieved during one meeting but the
involved parties do not reject negotiations and would like to continue negotiations, the mediator
has the right to suspend the conciliation meeting.
If the conciliation procedure has ended in the reconciliation of parties, a document is prepared
to confirm the said fact, signed by the involved parties and the mediator to verify the achieved
conciliation. The mediator has to waive the signature of the agreement of the parties, if there are
grounds to believe that the conciliation has been achieved by using threats, violence or in any other
illegal way. The respective confirmation is kind of a sign of quality – the confirmation to the fact
that the conciliation procedure has been effected in compliance with the procedure prescribed by
normative acts as well as ethical norms. Certainly, the mediator’s refusal to sign the conciliation
document does not prevent the involved parties to submit a statement on conciliation achieved
without the involvement of a third party to the process facilitator and thus achieve the desired legal
consequences.
When defining responsibilities of a mediator, the legislator has emphasized the necessity to
respect principles of ethics and to refrain from disclosing information that the mediator has acquired upon the performance of tasks prescribed by the cooperation agreement.119 Responsibilities
of a mediator have been defined in greater detail in the Cabinet Regulations prescribing that in the
conciliation process the mediator must undertake the following:
• to study the essence of the conciliation case of the involved parties;
• to invite the legal representative if one of the involved parties is a juvenile or an adult with
limited capability;
• to coordinate the participation of a juvenile or an adult with limited capability in conciliation with the legal representative in writing;
• to coordinate the participation of third parties in the conciliation meeting with the involved
parties;
• to respect honesty, justice, impartiality, neutrality and equal treatment to the involved
parties;
• to inform the involved parties about the rights and responsibilities of the mediator, the aim
of conciliation, rules and criminal procedural consequences of the conciliation meeting;
• to ensure that the involved parties treat each other with due respect;
• to invite an interpreter following the request of the involved parties;
• to ensure the protection of personal data – the information acquired about the current,
former and potential parties involved in conciliation must not be disclosed;
• to disclose information acquired during conciliation;
• to waive the organisation and facilitation of conciliation if it is demanded by any of the
involved parties or if the mediator has personal, business or professional relations with
any of the involved parties;
• to file conciliation documents if parties have reached conciliation and to introduce the
involved parties to their content;
Law of the Republic of Latvia on State Probation Service, enacted on 18 December 2003, Latvijas
Vēstnesis, No. 183 (2948), 30.12.2003.
119
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• to inform the process facilitator in writing about the outcome of conciliation;
suspend or postpone the facilitation of the conciliation meeting if any of the involved parties does
not comply with the prescribed requirements.
In addition to the above the given Cabinet regulations provide that in the event of the mediator
determining that one of the parties involved in the conciliation procedure poses danger to others,
the mediator notifies a competent agency about it. In actual fact, it is an exception to the general
demand to protect privacy and not to disclose information acquired during the facilitation of
conciliation. In the event of the existence of a collision of interests, interests of the community and
the safety of specific individuals are valued higher than the confidentiality of the conciliation
procedure.

Participants of the conciliation procedure
It is mandatory that the victim and the person, who acknowledges him/herself guilty of the
criminal offence that has incurred damage to the victim, participate in the conciliation procedure.
The possibility of organising negotiations is not influenced by the fact if the said persons have
acquired any criminal procedural status and have recognized to be the victim, the suspect or the
defendant. For example, if conciliation is organised before the initiation of criminal proceedings,
the procedural status of both participants of negotiations has not been established yet.
Under Article 1 Paragraph 5 of the Law on Probation Service, the person who has committed
a criminal offence120 and has agreed to participate in conciliation becomes a client of the State
Probation Service. The victim who gets involved in the conciliation procedure, is not deemed to
be a client of the Probation Service, however, it does not affect the scope of rights and
responsibilities of the involved parties. The difference in the legal status can be explained by the
fact that the State Probation Service is an institution whose clients, firstly, are offenders, while
other persons and community receive this service indirectly. Irrespective of this difference, the
conciliation procedure should not be positioned as giving more benefit to one or the other of the
involved parties – negotiations and their outcome are equally important for the offender as well
as the victim and the general public.
To emphasize the equality of the involved parties and the significance of conciliation that is
not subordinated to the narrow interests of the criminal proceedings, it would be worthwhile
reconsidering the law, providing that not only the offender but the victim who has initiated or has
agreed to the organisation of the conciliation procedure with mediation by a probation officer, also
becomes a client of the State Probation Service. Currently the designation “probation client” has
a certain negative connotation – although the individual is not called a criminal or an offender, it
is presumed that people who have committed criminal offences, become probation clients.
However, the mission of the State Revenue Service is not to charge with and to punish – its task
is to provide support. Most frequently the recipient of this support is a person who has violated
the law. However, if assistance is addressed to this particular person as well as the victim, it
would be logical to recognize that both involved parties are clients of the Probation Service. It must
be added that the victim receives the service of the State Probation Service already now and the
above amendments would only consolidate the already existing situation in the law.
In view of the principle of the presumption of innocence, it would be more appropriate to say that the
person has allegedly committed a criminal offence.
120
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Normative acts do not regulate the number of participants involved in the conciliation
procedure – a procedure may be attended by several victims and offenders. However, it does not
mean that all the victims and offenders related to the specific criminal offence should participate
in the initiated conciliation procedure. The State Probation Service practices a very flexible policy
in respect of this issue. When taking a decision on the following within the frame of specific
criminal proceedings:
• to organise one conciliation procedure, involving all interested parties, or
• to organise several conciliation procedures, providing the offender the possibility of
separate communication with several victims, or
• to organise several negotiations for the victim separately with each of offenders,
probation officers take into account all facts related to the specific case and choose a form for
organising conciliation that, in their view, would most promote the reconciliation of parties in the
particular case.
Undoubtedly, if several victims or several offenders participate in the conciliation procedure,
its organisation and facilitation may prove to be more complicated. However, as a result of
mediation the negotiation process becomes multidimensional and if it proceeds successfully, it may
give a positive outcome.
Until now conferencing as a method of restorative justice has not been used in the criminal
justice of Latvia, however, conciliation procedures involving the participation of several persons is
an important instrument that may efficiently promote the restoration of justice. Currently the State
Probation Service undertakes preparatory activities to start to apply this method in practice.
Although the organisation of conferencing has not been explicitly prescribed by normative acts,
there are no legal obstacles to its application as its overall aim is the same as the aim of
conciliation with the participation of a mediator while the peculiarities of its organisation and
procedure are related to the larger number of participants.
In view of the fact that currently conferencing as a method of restorative justice is not yet
applied in practice in Latvia and the term itself is still foreign for a majority of specialists, process
facilitators were invited to give their opinion concerning the possibility and usefulness of organising
conciliation meetings with an extended set of participants – to organise the discussion of problems
related to criminal offences, involving not only the victim and the offender but also representatives
of the community – teachers, pupils, neighbours, parents. 62% of respondents view this option
negatively, 6% of respondents perceive positive and negative aspects of this method while only
32% support this method.

Opinion of respondents – process facilitators on the possibility and usefulness
of organising conferencing with an extended set of participants
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Process facilitators, who supported conferencing, emphasized the following:
• the participation of a larger number of participants would promote the achievement of
aims of conciliation;
• the community would be involved in the discussion of problems, providing an opportunity
to the community to receive information from the primary source;
• it would promote the prevention of criminal offences.
Having expressed a sceptical attitude to the usefulness and effectiveness of conferencing,
the surveyed process facilitators pointed out the following:
• a large number of participants would obstruct the achievement of the outcome as every
person has his/her own views, the value system and their discussion with the participation
of several active persons might be quite tiresome;
• the process might be too time-consuming;
• the procedure might entail an interference in the person’s private life that might cause
difficulties in later life and communication;
• there is no conviction that such a procedure would have a positive impact on juvenile
delinquents;121
• it is a matter of distant future. The community still considers individuals who have
committed criminal offences condemnable and not belonging to the community;
• it would remind people of the so-called “comrades’ courts” (peer courts) which existed
during the soviet period and were very formalistic and ineffective.
In its turn, the absolute majority of surveyed probation officers express their support to the
organisation of conferencing.

Opinion of respondents – probation officers on the on the possibility and usefulness
of organising conferencing with an extended set of participants

As concerns the possibility and usefulness of organising conferencing the probation officers
have pointed out the following:
• It would be still another positive step to prevent juveniles from committing criminal
offences.

A respondent explained this idea and referred to her own experience, pointing out: “While working in
court, I have observed that not infrequently a juvenile is not ashamed to steal, however, he/she is ashamed to
apologize to the victim.”
121
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• Usefulness is higher as it is not only decisions concerning the offence that is the subject
matter of the conciliation process that is taken, but it is a decision that is taken concerning
the further life of the perpetrator (assumes responsibility for one’s behaviour, a model of
control and change is developed).
• The conferencing method applied in Norway should be introduced also in Latvia.
• It would be very welcome and needed as at present there is no place where all the
involved parties could discuss these matters among themselves.
• I view it positively. It is a progressive step towards the improvement of the conciliation
process and towards its main aim – the restoration of justice.
• I have studied the method for organising the conciliation process of the conferencing type that
is widely applied in Norway. I believe that it would be much more effective than conciliation.
• In Latvia such practice does not yet exist, it is possible that no all members of the
community are ready to get involved and to actively participate in conferencing. I admit
that the involved members of the community might excessive moralizing during the
conferencing meeting. However, basically I support the possibility to introduce
conferencing in Latvia as it will save the time of mediators as well as the involved parties.
Still another considerable advantage of conferencing is that members of the community
involved in conferencing will advertise this approach and the approach to the restoration
of justice in the community.
• It depends on each specific case; however, on the whole, I support the approach.
• It is progressive and probably it will function successfully, however, everything must be
assessed from the point of the committed offence.
• I am very positive about it because the juvenile sees and hears the opinion of the
community about what has happened.
• I believe that in the specific case too much openness is not necessary.
• It might be very complicated, I do not know how useful it is, and an assessment should
be made if it is going to have a positive result.
• I am positive about it – the conflict would be discussed – its causes, consequences,
impact on other people.
• If it does not traumatize the juvenile, then it is a positive development. The mediator
must conduct considerable explanatory work for the meeting to be useful and not to create
discomfort and negative emotions in any of the participants.
• I am in favour of a wider range of conciliation as responsibility and support are not the
problem of one individual; I see positive aspects also in the conferencing method in
conciliation.
It is an obligation for the involved parties to attend the conciliation meeting in person except
cases when the legal representative of the juvenile victim, the mediator or the custody court holds
the opinion that in view of the type of the criminal offence or the age of the juvenile, the
participation of the juvenile victim may be harmful for the child’s psychological development.
Upon the determination of the respective facts, the conciliation procedure is attended only the legal
representative of the juvenile.
Alongside with the victim and the offender the conciliation meeting may be attended by other
persons as well, namely:
• the legal representative of the juvenile;
• a representative of the custody court if the involved party is a juvenile or a person with
limited capacity to act;
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• third parties (with the consent of the involved parties) to provide support by their presence
to the involved parties.
It must be taken into consideration that in the event of any of the parties involved in the
conciliation procedure – the victim or the offender – not having attained the age of majority yet,
it is the duty of the mediator to receive a written consent of the legal representative to the
organisation and facilitation of conciliation. Usually legal representatives of the juvenile – most
often these are the child’s parents – participate in the organised negotiations, however, it is not
mandatory. If the legal representative of the juvenile refuses to participate in the conciliation
meeting by submitting a written motivated statement to this effect to the State Probation Service,
the said juvenile is represented by the custody court of the administrative territory where the
juvenile has his/her declared place of residence. The custody ensures the protection of the rights
of the juvenile and prevents any possible violations.
Several process facilitators consider that it is important to widen the set of people directly
participating in negotiations (parents, a pedagogue, a psychologist, an attorney). Although some
surveyed process facilitators recognise the necessity of expanding the set of the participants, they
emphasize at the same time the related risks, for example, parents may take over the initiative
thus reducing the influence that the child might exercise over the process. To reduce this risk, it
is important that the mediator has the skills to facilitate the conciliation procedure without allowing
the parents to dominate in the process.
As concerns the question how the participation of third parties influences conciliation
meetings, probation officers are divided in their opinion – some officers are of the opinion that it
makes the progress of the conciliation procedure easier, some believe that it complicates the
progress of the procedure, while still another group points out that each case is special and the
participation of third parties may complicate as well as facilitate the progress of the conciliation
process.
Attitude of respondents – probation officers to the participation of third parties
(child’s parents, representatives, attorneys etc.) in the conciliation procedure (%)

In view of the fact that parents, representatives, attorneys etc. may participate in the
conciliation procedure as third parties, their position, behaviour, motivation to participate may
differ to a considerable degree; evidently, it is not possible to draw a categorical conclusion that
the participation of third parties might always (or as a rule) promote or complicate the progress
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of the conciliation meeting. As concerns the participation of third parties in conciliation meetings,
probation officers participating in the survey have pointed out the following:
• The procedure becomes more complicated; however, the achieved outcome may fully
compensate the invested effort.
• The participation of parents or representatives of the child in the conciliation process is
mandatory and necessary while the participation of attorneys sometimes complicates the
conciliation procedure as some of them do not understand the essence and the purpose
of conciliation.
• It complicates the process more than facilitates as often third parties get in the way of
the facilitation of conciliation, interfere in the conversation, start educating the guilty
party, moreover, juveniles are not always open in the discussion.
• It complicates the conciliation procedure as the juvenile does not feel full responsibility
for his/her behaviour. Parents get more involved in addressing the problem than the
juvenile himself/herself.
• The participation of third parties in the conciliation meeting depends on the character of
these people. There are cases when the parents of the child are very calm and provide
moral support to their underage child, allowing the child to express his/her opinion, to
apologize to the victim, however, there are also cases when parents are very categorically
against the conciliation meeting, they try repeatedly to interrupt the person speaking, to
force their opinion and view on the committed criminal offence upon those present, they
do not agree to the indictment drawn up by process facilitators and blame everybody else
but not their own child. Usually in the second case described parents also hold the
opinion that the mediator of conciliation is not neutral, favouring the victim.
Until now no demographic information has been collated and analysed concerning victims
participating in the conciliation procedure. As concerns juvenile victims, it is known that conciliation procedures with their participation are held, however, there is no information about the
number of juvenile victims involved or about the specific features of this particular group of
victims. Aware of the significance of this information the State Probation Service has started to
collect and to process this information. Currently the State Probation Service collates only data
on juvenile delinquents who participate in the organised conciliation meetings. According to the
data of the State Probation Service, a typical client who participates in the conciliation procedure
is a boy of 16–17 years of age, who attends primary school or secondary school and who has
both parents.

Gender of juvenile delinquents
involved in concilitation procedures in 2008
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Although a person, who has committed a criminal offence, may be held liable if the person
has attained the age of 14, the State Probation Service organises conciliation procedures also for
children who have not yet attained the criminal liability age. The number of such cases is not
high – in 2007 seven conciliation procedures were initiated with the participation of offenders
under the age of 14, in 2008 – two procedures while in 2009 – three procedures. This practice
that deserves a positive assessment, demonstrates that the focus of the Probation Service is not
only on the formally legal understanding about the existence or non-existence of the subject of the
criminal offence but on the conflict related to the commission of the criminal offence. Such practice
should be viewed positively as the fact that the damage has been incurred by a person who cannot
be deemed to the subject of the criminal offence, must not be an obstacle to the organisation of
the conciliation procedure and the promotion of conciliation between the parties. Certainly, upon
initiating the conciliation procedure, the minority of the offender must not be disregarded – it
should be taken into account when inviting third parties to participate in negotiations as well as
in organising conciliation meetings in a way to preventing the traumatising of the child’s psyche,
any manipulation with the child and any threat to his/her interests.

Age of juvenile delinquents
involved in concilitation procedures in 2008

Education of juvenile delinquents involved
in concilitation procedures in 2008
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Economic activity of juveniles involved in the conciliation procedure in 2008122
Acquire primary education and work

4

Acquire secondary education and work

4

Work

43

Actively seek employment

4

Acquire primary education

99

Acquire secondary education

35

Do not study and do not work

13

Other

22

Unknown

18

Normative acts do not explicitly prescribe the set of third parties – any person who can
provide support to the victim or the offender may participate in the conciliation process. In practice
often it is the attorneys of the suspect or the defendant as well as representatives of the victim –
attorneys who participate as third parties in conciliation.
The participation of third parties itself in the conciliation process should not be viewed
negatively, however, it is important that third parties are well aware of their role in conciliation and
do not obstruct its procedure. A third party participates in conciliation to provide support to the
victim or the offender – the third party does not have pose any demand in respect of the party
involved in the conciliation process, must not shame the party nor does the third party have to
undertake the facilitation of the conciliation process.
Probation officers participating in the survey hold different views concerning the participation
of sworn attorneys – representatives and defence counsels – in the conciliation procedure. The
information that has been acquired is not sufficient to draw any general conclusions however, it
is sufficiently important and it deserves attention.
According to the received information, in practice there have been cases when attorneys –
representatives and defence counsels – have participated in the conciliation procedure and have
attempted to play a more active role than it is required in view of the purposes and the essence
of the conciliation procedure. Namely, they have started a polemic discussion with the other
involved party, shame the other party, indicate the unjustified character of claims put forward by
the other party; they have created an atmosphere by their statements, gestures, facial expressions
that have not stimulated a successful procedure of mediation. According to unverified but reliable
information, there have cases in practice when defence counsels have convinced their clients not
to participate in the conciliation procedure, emphasizing that conciliation will not provide grounds
for their release from criminal liability and punishment, they have also encouraged their clients to
refuse to participate in conciliation emphasizing that the financial conditions of the agreement
are not favourable for the person and that it would be better not to accelerate the process and to
wait till the review of the case in court. Certainly, the importance of the above information should
not be exaggerated – in practice there have been cases when defence counsels and representatives
have been actively promoting the organisation of conciliation and have assumed the role of
mediators themselves123 to address the conflict related to the criminal offence in an efficient and
effective manner.
Data of the State Probation Service.
Attorneys assume the role of the mediator, organising negotiations with the other involved party on the
initiative of their clients, i.e., in cases when mediation offered by the State Probation Service in regulating the
conflict is not used.
122
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Some probation officers express the view that it would be better if attorneys – representatives
and defence counsels of the involved parties did not participate in conciliation meeting not to
interfere with their procedure. In their turn, several attorneys participating in the survey object to
this, emphasizing that their participation in conciliation is very important as it provides an
opportunity for the client to receive quality legal assistance and prevents the consolidation of
conditions of conciliation that might be disproportional and even illegal.
Without rejecting the argumentation presented by each of the parties, the possible compromise solution might be as follows – legal professionals – representatives and defence counsels
must be given the opportunity to participate in the discussion of conciliation conditions as well as
an opportunity to examine the draft agreement of parties. However, as the purpose of conciliation
is, firstly, to resolve the human conflict but not the legal conflict, it is highly doubtful if legal
professionals need to be present at the first meetings of the conciliation procedure when parties
express their opinion concerning the committed offence and give an account of their feelings and
experiences.

Organisation of the conciliation procedure
The State Probation Service initiates the conciliation procedure upon the receipt of a written
request from the process facilitator or any other interested party – the victim or the offender,
requesting the organisation of conciliation with the participation of a mediator.
To initiate the conciliation procedure the process facilitator – a police officer, a prosecutor, a
judge – sends the following to the State Probation Service:
• information on the initiated criminal proceedings;
• the qualification of the committed criminal offence and a description of the committed
offence;
• information on the victim and the perpetrator of the criminal offence,
as well as indicates the date by which it would be advisable to effect conciliation. If the victim or
the person who has acknowledged his/her guilt in committing the criminal offence, has not yet
attained majority or has not capacity to act, data on the legal representative of the person are to
be provided in addition to the above information.
If the conciliation procedure is initiated by the victim or the perpetrator of the criminal offence
or the legal representative of the said persons, the following must be indicated in the request
addressed to the State Probation Service:
• the information known to the person about the criminal proceedings and the process
facilitator;
• information on the committed criminal offence and the involved parties.
Information on the process facilitator and the qualification of the criminal offence need not
be indicated if the person proposes the organisation of the conciliation procedure before the
initiation of criminal proceedings.
If conciliation is organised on the basis of the application submitted by the victim or the
perpetrator of the criminal offence, the respective branch office of the State Probation Service
sends a request to the process facilitator by post requesting provide information on the specific
criminal proceedings, addending a copy of the received application to the request within five
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workdays from the date of the receipt of the application. If the suspect or the defendant is in
remand custody, the mediator requests in writing the permission of the process facilitator to
organise the conciliation meeting at the penitentiary and requests the respective penitentiary in
writing to arrange the meeting of the mediator, the involved parties and third parties as well as
premises in the specific institution for the conciliation meeting.
If the conciliation procedure has been started on the initiative of the offender, the mediator
contacts the victim, explains the essence and possible legal consequences of the conciliation
procedure to the victim and invites the victim to participate in the procedure. If the victim rejects
the proposal or does not reply to the delivered invitation within 15 workdays, the conciliation
procedure is not effected.
In practice the right to initiate the conciliation procedure is used by process facilitators as
well as by the interested parties – the victim and the offender. In the absolute majority of cases
(in 2008 – 62%) mediation in cases when a criminal offence has been committed by a juvenile,
is organised on the initiative of the offender. The conciliation procedure is initiated on the imitative
of the victim or on the joint initiative of the victim and the offender in a very small number of
cases – in 2008 these cases constituted 3.3% of the total number of initiated conciliation cases.
Although it is not only offenders but victims as well who gain benefit from the mediation
process and conciliation and after a successful conciliation procedure the absolute majority of
victims have expressed their satisfaction with their participation in the procedure, the passive role
of victims in initiating conciliation is understandable. It can be explained by the status of the
person in criminal proceedings and experiences related to the criminal offence, controversial
feelings about the offender (hurt, anger, the desire to meet the offender and to hear his/her
explanation, fear of the offender etc.); insufficient information about the essence and relevance of
conciliation; the existence of stereotypes that public agencies should care of the interests of victims
while the offender should be sentenced to criminal punishment by court.
More activity in initiating conciliation procedures might be demonstrated by process
facilitators – police officers and prosecutors. In 2008 every fifth conciliation procedure with the
participation of juvenile delinquents was started on the imitative of process facilitators.
In order to ensure the restoration of justice after the commission of criminal offences, the
senior management of the police should also change the criteria followed in assessing police work.
An incorrect view prevails that the police works well if it submits materials to prosecutors for the
initiation of criminal prosecution while the termination of criminal proceedings in view of the
conciliation reached by the victim and the offender points to failings in the work of the police.
Police officers and prosecutors should be more active in using their authority to move the
parties involved in the case towards the conciliation procedure and inform the State Probation
Service about this initiative as the majority of victims consider police officers and prosecutors to
be a reliable channel of information while many people have never even heard about the existence
and functions of the State Probation Service. It is desirable that officers of the law enforcement
system express their support to the conciliation process and encourage victims (as well as
defendants and suspects) to use this opportunity in addressing the conflict related to the criminal
offence.
The survey covering 58 process facilitators – police officers, prosecutors, judges – has
revealed that there is no unanimity concerning the role of the process facilitator in the organisation
and procedure of the conciliation meeting. 41% of respondents indicate that the process facilitator
must stimulate the beginning of the conciliation procedure by encouraging participants of
proceedings to engage in the process or by informing them about this possibility, while other
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respondents believe that the process facilitator need not be active but he/she should permit the
conciliation procedure to proceed; 33% of the total number of respondents hold the opinion that
the initiation of the conciliation procedure should be permitted only in cases when the offender
has committed a criminal offence or a less serious crime and thus there is a possibility of
terminating the criminal proceedings due to conciliation.

Opinion of respondents – process facilitators on their role in the
organisation and procedure of conciliation in criminal proceedings (%)
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In response to the question concerning the attitude of process facilitators – police officers,
prosecutors – to the organisation of the conciliation procedure probation officers participating in
the survey have recognised that there are good and bad examples of cooperation with process
facilitators, however, the most frequently encountered attitude is indifference, lack of interest.

Opinion of respondents – probation officers on the attitude of
process facilitators to the organisation of conciliation (%)

Providing a more detailed explanation of their opinion about the attitude of process facilitators
to the conciliation process, probation officers have pointed out that most frequently process
facilitators:
• support the application of the conciliation procedure (24%);
• are indifferent to the organisation of conciliation (19%);
• are sceptical about conciliation (33%);
• demand conciliation procedures if they cannot cope with the case themselves (4%).
As concerns the question if process facilitators obstruct or interfere with the organisation of
conciliation, all probation officers participating in the survey have answered in the negative.
As concerns the above question one of the respondents have indicated the following: “Process
facilitators – prosecutors are still slightly more active than police officers concerning the application
of the conciliation procedure. The police top management is indifferent and sceptical about the
organisation of conciliation and consequently others – officers of lower ranks do not show any
interest.”
Another respondent has pointed out the following: “The police should be the first to use the
possibility of diverting the person away from the system, however, already the negative attitude
of the police top management is the first obstacle; police officers need to have more understanding
of conciliation. At present relations between the Probation Service and the police are often based
on private contacts, enthusiasm.”
Cabinet Regulations prescribing the procedure for the organisation and facilitation of
conciliation with the assistance of a mediator by the State Probation Service, does not make a
provision for third parties to initiate the conciliation procedure with the participation of a mediator.
However, as it was explained by D. Ziediņa, Head of the Conciliation Division at the State
Probation Service, in an interview, it still does not preclude the initiative of third parties for the
organisation of mediation in criminal proceedings. If the proposal to organise the conciliation
process is expressed by a third party, for example, a relative of the involved party, a teacher, an
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attorney acting in the client’s interests, the probation officer explains the procedure for organising
conciliation to the person inviting the said person to inform the victim or the offender about it to
submit a proposal about the initiation of the conciliation procedure to the State Probation Service.
In compliance with Article 13 Part 2 of the Law on State Probation Service, the Service
undertakes activities to inform the community as well as police officers, prosecutors and judges
about the essence of conciliation, its aims and the possibilities of organising the conciliation
procedure. At the same time the State Probation Service does not engage in the search and
identification of cases where it would be useful to organise the conciliation procedure, nor does it
encourage specific individuals to submit requests to the State Probation Service on the initiation
of the conciliation procedure.
The initiation of the conciliation procedure means neither the achievement of conciliation
nor the mandatory organisation of negotiations between the victim and the offender. Upon learning
about a specific case, probation officers or certified conciliation mediators contact the victim and
the person suspected or charged with the commission of a criminal offence, explains the essence
of the conciliation in criminal proceedings as well as its legal consequences and eventual benefits
if the conciliation procedure is successful. Negotiations may be held only with the consent of both
parties – the victim and the perpetrator of the criminal offence. The voluntary participation of
parties in negotiations is a compulsory prerequisite for the organisation and continuation of the
process.
If a probation officer initiates the conciliation procedure, the officer has to comply with
requirements laid down in the Law on State Probation Service124 and Cabinet Regulations No. 825
“On Procedure for the Organisation and Facilitation of Conciliation with the Assistance of a Mediator
by the State Probation Service”, approved on 4 December 2004.125

Procedure of the conciliation meeting
The mediator starts to prepare for the conciliation meeting upon the receipt of the consent
of the involved parties to participate. As mediation is focused on a speedier resolution of the
conflict, the organisation of the conciliation meeting should not be delayed. The deadline for the
termination of the conciliation procedure indicated in the application submitted by the process
facilitator and the involved parties should be taken in consideration in each specific case. If the
conciliation meeting cannot be help before the end of the given deadline, the mediator informs the
process facilitator and the involved parties before the end of the given deadline and clarifies their
opinion on the further progress of the conciliation procedure.
It must be taken in account that in addition to the deadline for the organisation of the
conciliation procedure set by the process facilitator or the involved parties, there are also general
requirements concerning the deadlines for the organisation of conciliation with the participation
of a certified mediator, namely, its organisation and facilitation must not exceed six months while
in cases of private charges – it should not exceed four months. If the involved parties fail to reach

Regulations of the Cabinet of Ministers No. 825 “On Procedure for the Organisation and Facilitation of
Conciliation with the Assistance of a Mediator by the State Probation Service”, approved on 4 December 2004,
Latvijas Vēstnesis No. 197 (3773), 07.12.2007.
125
Regulations of the Cabinet of Ministers No. 825 “On Procedure for the Organisation and Facilitation of
Conciliation with the Assistance of a Mediator by the State Probation Service”, approved on 4 December 2004,
Latvijas Vēstnesis No. 197 (3773), 07.12.2007.
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conciliation within six months from the date of the beginning of the conciliation procedure, the
mediator informs the process facilitator about it in writing.
Upon the organisation of the conciliation procedure, the mediator reaches an agreement with
the involved parties concerning the time and the place of the meeting. If during the conciliation
interpreter’s services are required and the involved parties have agreed on it, the Probation Service
invites an interpreter.126
Upon the beginning of the conciliation process the mediator reviews the identities of persons
who have arrived for the conciliation meeting. Upon determining that the victim (the representative
of the legal person if the criminal offence has incurred damages to a legal person), the perpetrator
of the criminal offence as well as the invited third parties have arrived for the meeting, the mediator
explains rights, responsibilities and the procedure of the meeting to the involved parties.
The victim and the person, who has acknowledged his/her guilt for the commission of the
criminal offence, have the right to actively participate in the discussion of problems. Third parties,
with the exception of legal representatives and the custody court, take part in the discussion only
following the mediator’s invitation.
The legal representative of the juvenile or the representative of the custody court may engage
in the discussion at the meeting:
• at the juvenile’s request;
• during the discussion of conciliation conditions;
• in the event of a violation of the rights of the juvenile.
Upon the opening of the conciliation meeting, the mediator informs the legal representative
of the juvenile and the representative of the custody court about their right to engage in the
negotiations during the conciliation meeting.
The conciliation meeting is held in the Latvian language or in any other language if the
involved parties have mutually agreed on it. In practice, the other language that is most often
understood and used in the conciliation procedure is the Russian language. If the conciliation
meeting is attended by an interpreter, the interpreter confirms the validity of the translation of
negotiations and the concluded conciliation as well as compliance with the confidentiality
requirement by his/her signature.
The aim of the conciliation process is to seek a solution to the conflict generated by the
criminal offence. Its purpose is not to punish127 the person for what the person has done or to
create any unfavourable consequences for the said person. That is why the status of persons
involved in the conciliation procedure is similar – neither the victim nor the offender has any
advantages, any restrictions in rights. That is why this principle provides an opportunity for the
involved parties to communicate among themselves, to discuss problems related to the criminal
offence and to seek a solution that would be mutually acceptable for the involved parties.
It must be noted that the organisation of the conciliation procedure and the conciliation of
parties is possible only if the involved parties recognize the actual circumstances of the criminal
offence, while the offender acknowledges his/her guilt in committing the criminal offence. Although
Costs of interpreter’s services are covered by the State Probation Service.
The conciliation does not pursue the aim of “punishment”, understanding punishment in the classical
sense – as prescribed by the Criminal Law and the Penal Code. Upon a wider view it must be recognized that
one of the aims of conciliation is to achieve that the person who has incurred damage to community interests,
starts thinking, analysing and reconsidering his/her criminal behaviour. It is important for the community interests
that the person sincerely regrets what has been done and decides not to violate criminal legal prohibitions any
more. The analysis of one’s behaviour, the awareness that the committed act is harmful and condemnable.
126
127
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these prerequisites seem understandable, in practice there have been cases when they have not
been followed. V. Liholaja expresses justified incomprehension concerning the practice when the
defendant reaches conciliation with the victim and thus is released from criminal liability and
punishment although the defendant does not acknowledge or acknowledges only in part his/her
guilt for the commission of the criminal offence.128
Upon analysing the motivation of the perpetrator to seek conciliation with the victim, it must
be recognized that often it is not related to the awareness of the harm incurred by the criminal
offence, the desire to apologize and to compensate for the damages. Some offenders perceive
conciliation as an opportunity to be released from criminal liability and punishment or hope for
the imposition of a less rigorous penalty. Not infrequently the consent of victims to participate in
the conciliation procedure is pragmatic and related to the hope of receiving a larger compensation
for damages sooner. The pragmatism of the involved parties is no obstacle for the organisation of
the conciliation procedure as it is possible to achieve aims of conciliation in these cases as well;
in their turn, the initial position of the involved parties may change in the course of negotiations.

Views of respondents – process facilitators and probation officers on the statement:
“The basic issue of conciliation is money – compensation and its size
that the offender is ready to pay to the victim” (%)

The conciliation procedure should not turn into a heated discussion about the size of the
compensation for damages. During the negotiations it is not forbidden to discuss money matters,
however, money should not be the only equivalent that may absorb and eliminate the conflict that
exists between the parties. If negotiations focus only on money, there is a risk that the guilty party
will perceive the whole procedure as a buy-off for the harm inflicted to the interests of other people
while the victim will perceive as an opportunity to get money. Moreover, as concerns juvenile
delinquents who do not have any income and who are supported by their parents, the excessive
focusing on the size of the compensation during the conciliation procedure may mean their actual

Liholaja, V. Izlīgums un taisnīgs krimināltiesisko attiecību noregulējums. (“Conciliation and a just
regulation of criminal legal relations”. In Latvian. Jurista vārds, No. 27 (570), 07.07.2009.
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exclusion from negotiations as parents of the offender will have to take care of the compensation
for damages and it will be important for them that the size of the compensation payable to the
victim is smaller.
If the amount of money payable to the victim according to the reached agreement, is significant for the offender, there is hope that the conciliation process that has been held will influence
the person’s behaviour in future, at least to the extent that the person will not want to create again
a situation that has incurred financial losses to him/her. However, it would not be correct to
overestimate the preventive significance of this aspect, in particular, if the person does not express
any sincere remorse for what has been done. It is important to try to achieve that the empathy
of the offender towards other people grows during the conciliation process and that the offender
does not perceive the compensation as a tax payable for the release from criminal liability but a
measure that reduces the harm the person’s behaviour has caused.
There is less possibility of influencing the offender’s future behaviour if the offender has
failed to feel the victim’s pain during the negotiations and has remained indifferent to what has
happened. Moreover, if the size of the compensation does not seem significant to the offender, the
offender may even become convinced that there is nothing bad in violating the law, it must be only
taken into account that it may create additional financial expenses.
A conciliation procedure that has been organised in a methodologically correct way is
objectively focused on an open conversation and restricts the pragmatism of the involved parties.
The guilty party may not discuss only the size of the material compensation if the person has to
explain the motivation of his/her criminal behaviour, to identify and analyse factors that stimulated
the person to violate the law and to harm interests of another person, listen to the victim’s narrative
about his/her feelings and experiences that are related to the said criminal offence. Upon acquiring
additional information about the offender in the course of negotiations, the victim may also change
his/her opinion about ways how to regulate the conflict in a just way, about the size of the
compensation for the incurred damages.
Regulations of the Cabinet of the Ministers prescribe the following rights and responsibilities
of the involved parties:
• to refuse to participate in conciliation;
• to request a short-term break;
• to request the postponement of the conciliation meeting till another date;
• to request another mediator;
• to involve third parties in conciliation;
• to reach a mutual agreement on the language of the conciliation meeting if the involved
party is not proficient in the state language;
• to request an interpreter.
The conciliation procedure is focused on resolving the conflict of persons that has been caused
by a criminal offence. However, the initiation of the conciliation procedure does not guarantee a
positive outcome and the conciliation of the involved parties. In 2008 in 8 cases (4%) of conciliation
procedures involving juvenile delinquents initiated by the State Probation Service the parties failed
to reach conciliation, while in 60 cases (27%) the conciliation procedure was terminated as the
involved parties did not appear for negotiations or informed the Service that they refused to
participate in conciliation meetings organised by the Probation Service. In 2007 no agreement was
reached in 8 cases (4%), while conciliation procedures were terminated in 19 cases (10%).
Upon starting and facilitating negotiations, the mediator must try to achieve the purpose and
help the involved parties to reconcile. However, the fact that the negotiations of parties have not
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given a result and no conciliation has been reached should not be viewed as a failure of mediator’s
work. It is understandable that the commission of a criminal offence often results in complicated
mutual conflicts, that the positions of involved parties may be uncompromising, that the demands
to the other involved party may be disproportionate etc. The task of the mediator is to organise
the conciliation procedure in a methodologically correct way, to help the involved parties to
understand and appreciate benefits that can be gained by conciliation. The mediator’s duty is to
respect the will of the involved parties – if during the conciliation meetings parties fail to reach an
agreement or they refuse to participate in negotiations, the mediator must terminate the
conciliation procedure. According to the data of the SPS, about 40% of initiated conciliation
procedures are terminated because parties refuse to participate in them.129
One of the essential reasons that explains this situation, is the fact that the conciliation
procedure is requested by offender, while victims often fail to understand what benefit could be
gained from communication with the offender. Part of victims are deterred from the participation
in the conciliation procedure by the fact that meetings with the suspect or the defendant if a
security measure – detention in prison – has been applied to the person, are organised in prison.
Conciliation procedures with the participation of juvenile delinquents give results more often
than procedures involving only adults. This may be explained, firstly, by the fact that victims,
aware that the offence has been committed by juveniles, agree to negotiations more often and are
ready to forgive the inflicted harm, as they believe that younger people may change for the better.
Often the behaviour of the juvenile delinquent during the conciliation procedure also shows that
the child regrets and feels remorse for the committed offence that gives grounds to hope that the
juvenile will not commit new criminal offences. According to the statistics of the SPS for 2008,
242 initiated conciliation procedures involved juvenile offenders who had not yet attained majority;
in 156 cases parties managed to achieve conciliation, in 8 cases the conciliation procedure was
effected but no conciliation was achieved, while in 60 cases conciliation procedures were
terminated in view of the refusal of the parties to participate.

Outcomes of conciliation procedures
(with the participation of juvenile delinquents) in 2008

129

Source: Data of the State Revenue Service.
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In 2008 in 60 cases the conciliation procedures were terminated, of which in 27 cases
(45%) it was due to the victim’s failure to participate in the procedure; the failure of the guilty party
to attend the meeting or the refusal to participate in the procedure have been the grounds for the
termination of the conciliation procedure in 8 cases (13%), while in 25 cases (42%) conciliation
procedures were terminated due to other reasons.130
In the event of the success of the conciliation procedure, parties announce their conciliation,
the mediator draws up the conciliation agreement that is signed by the involved parties. If the
conciliation procedure takes place within the frame of criminal proceedings, the mediator informs
the process facilitator in writing about the termination of conciliation.

Content of the conciliation agreement
The conciliation of parties that the conciliation procedure strives to achieve does not mean
that the pain and damage caused by the criminal offence disappear. Most frequently conciliation
has a compensatory nature. During the conciliation procedure or later if the agreement has been
reached, the victim receives benefits that compensate for the incurred damage. These benefits
have a moral as well as material character.
Material losses and damage to the health of victims caused by criminal offences are not the
only hazardous consequences of criminal offences. Most often criminal offences cause also moral
damage that is related to the mental suffering of the victim, his/her relatives and other people in
connection with the committed offence. Moreover, the victim experiences the harm not only at the
moment when his/her interests are jeopardized by the commission of the criminal offence but
also later reliving the event in his/her memories and continuing to experience humiliation,
helplessness, pain etc. A criminal offence is hazardous not only because the person violates a
prohibition prescribed by the Criminal Law but also because the person’s behaviour causes moral
or physical pain to other people and/or unjustly restricting the possibilities of these people to act
in a way that is desirable for them.
For example, the material loss related to robbery in itself almost never threatens the vital
interests of a person. However, theft is hazardous as the victim perceives as injustice; it restricts
the possibilities of the victim and other persons to gain benefit – to spend money at their discretion,
to travel in one’s car, to listen to music by using one’s own tape recorder etc.; the behaviour of
the perpetrator generates or may generate negative feelings and experiences long after the moment
when the offence was committed.
A criminal offence is an event of the past and it is not possible to revoke it within the frame
of the conciliation process. However, the conciliation process may have a positive impact on future,
namely, to restore the situation, as far as possible, that existed prior to the commission of the
criminal offence; to compensate for the losses – to transfer such benefits to victims that in their
opinion are not less valuable that those that the person lost at the moment when the criminal
offence was committed; to give moral satisfaction to the victim, by apologizing, observing the
persons sincere remorse and regret and the desire to compensate for the incurred damage.
Normative acts do not regulate the content of the agreement – when formulating requirements
concerning its filing, the legislator only requires that the document on conciliation reflects the fact
of the reconciliation of the involved parties. In this case reconciliation means that parties have
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Statistical form on the performance of the conciliation function for juveniles SPS 2008.

agreed on a solution that seems to them to be a just solution to the conflict. Parties may indicate
in the agreement document, for example, that upon the discussion of facts related to the criminal
offence, they have reached conciliation and consider the said conflict resolved. The agreement may
be also more detailed, indicating facts and conditions that are essential in view of the victim and
the offender. Quite often it is indicated in the content of the agreement that the guilty party has
repented the committed offence and apologized to the victim while the victim has accepted the
apology.
Depending on the character of the committed criminal offence, the incurred damage and the
will of parties, the conciliation of parties may be without conditions or conditional with the
performance of specific tasks. In 2008 29% of conciliation agreements reached during the
conciliation procedures involving juvenile delinquents that were organised by the State Probation
Service, were unconditional, 71% of conciliation cases had conditions.

Existence of conditions in conciliation between the juvenile delinquent and the victim
(conciliation procedures organised by the State Probation Service in 2007 and 2008)

Parties reach conciliation without conditions if the victim is satisfied with the procedure that
has taken place, accepts the apology and does not want the guilty party to perform any activities
or to receive any benefit after the completion of the procedure. Such conciliation is possible if:
• the guilty party has already compensated for the incurred damages in full, or
• the offence has not caused any material losses, or
• no damage has been cause to the victim’s health to claim material compensation and the
victim does not want to receive any material compensation for the moral damage, or
• in view of the circumstances of the case and the personality of the offender, the victim
forgives the damage incurred by the offence and waives any right to claim and receive
compensation for damage.
If parties have reached unconditional conciliation, the conciliation process is deemed completed. Information about it is sent to the process facilitator who takes the decision on the legal
consequences of the conciliation, i.e., the termination of criminal proceedings, the release from criminal liability or punishment, the recognition of the conciliation to be a mitigating circumstance etc.
Conciliation with conditions means that the negotiations between the victim and offender
have resulted in the outline of a way how to resolve the conflict related to the criminal offence (a),
the way how the victim and the offender has accepted this solution (b), while the performance of
activities that parties have agreed upon, will take place later, i.e., after the signature of the
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conciliation document. It means that the conciliation process is divided into two stages – the first
stage ends at the moment when parties announce that they believe that conciliation is possible
and list conditions which in the event of compliance with these conditions means complete
conciliation. The second stage is the performance of the defined tasks and compliance with
conditions. In this case the resolution of the conflict is, in fact, postponed, however, it will take
place automatically if parties comply with the provisions of the agreement on conciliation.
Conditional conciliation is a very important conciliation model that should assessed positively
as it allows addressing the conflict related to the criminal offence also if the guilty party is
incapable of immediately satisfying fair and justified demands of the victim but has expressed
his/her consent or desire to satisfy them in future (a), has committed himself/herself to do it within
a definite time period (b), emphasizes the readiness of actively acting in the interests and for the
benefit of the victim (c).
In comparison with the situation when the victim receives full compensation from the offender
for the incurred damage and experiences related to the criminal offence already during the
conciliation process, conditional conciliation does not guarantee that the victim will really get from
the offender what the latter has promised. In the Latvian practice there have been cases when
during the conciliation procedure the guilty party promises to compensate for the incurred
damages, however, later, when they are released from criminal liability in view of the conciliation
with the victim, they ignore their obligations. In objective terms this risk exists, however, still it does
not diminish the relevance of conditional conciliation. In several cases the offender is objectively
incapable of compensating for damages incurred by the criminal offence. In these cases it would
not be correct to terminate the conciliation procedure only because the guilty party is incapable
of immediately satisfying the legitimate demands of the victim and to hope that after the conviction
the person will perform the obligation imposed by the judgement and will compensate for the
damages during the service of the sentence or after the service of the sentence. In respective
cases conditional conciliation might be a good solution that takes account of interests of the victim
as well as of the offender.
Certainly, it does not mean that all promises of the guilty party should be accepted without
assessing the possibilities of the person to keep them. Conditional conciliation presumes the
definition of tasks that can be realistically performed, namely, the person must be capable of
executing the defined conditions within a certain time period and on a certain scale.
Conditions of conciliation should not be understood narrowly – only as a possibility of
transferring money to the victim or the breakdown of the respective payments. The involved parties
may agree on other conditions, besides these can be conditions that have no material value.
Certainly, ethical values and requirements of the law must be taken into account in the formulation
of conditions – conditions should not humiliate human dignity, they must not infringe the
fundamental rights of the person.
In the Latvian practice there have been cases that should be assessed positively, for example,
conciliation conditions stipulating the obligation to perform certain assignments in the interests
of the victim; to provide certain assistance to the victim; to provide certain services to the victim
free of charge or on special terms. It must be noted that in the case of providing services the
beneficiary is not only the victim but also third parties or even an indefinite set of people if this is
provided by the agreement between the victim and the offender.
As concerns conditional conciliation it must be taken into account that although the
performance and compliance with these conditions is intended in future, the agreement reached
between the victim and the offender result in immediate criminal procedural consequences,
namely, prior to the execution of conditions, besides according to the Criminal Procedure Law of
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Latvia these consequences are irreversible (absolute). For example, if a juvenile has reached
conciliation with the victim after the theft that the juvenile has committed that in the course of
half a year the juvenile will assist the victim without payment in household work or will undertake
repairs in the interests of the victim, the process facilitator may have grounds to take the decision
to release the person from criminal liability or punishment. If later the person fails to execute
his/her obligations, it will not be possible to reopen the criminal proceedings and to impose a
penalty on the person for the criminal offence committed earlier. Thus, as conciliation is recognized
to be a mitigating circumstance and in view of this a less severe punishment is imposed on the
person, it is not possible to reconsider the court judgement concerning the type and scope of
punishment if the guilty person fails to comply with conditions of conciliation.
If the person fails to perform duties prescribed by the agreement, the interested party (victim)
may use civil legal instruments to protect his/her interests. The conciliation between the victim and
the offender should be viewed as a civil legal agreement and a person may request its coercive
enforcement. According to Regulations of the Cabinet of Ministers, if the involved party, who has
committed a criminal offence, fails to comply with conditions of conciliation, the victim as a party
involved in conciliation has the right to submit a claim to court in compliance with the Civil
Procedure Law.

Documentation of conciliation
Under Article 381 of the CPL, the conciliation must be filed in writing, while the court sitting
on conciliation parties may report orally and it must be entered into the court record.
The conciliation agreement is signed by the victim and the perpetrator of the criminal offence.
If the conciliation has been reached in the presence of the process facilitator or a mediator trained
by the State Probation Service, the said persons verify signatures of parties. In other cases parties
may also submit the conciliation agreement verified by a notary to the process facilitator.
Certainly, the involved parties may notify the process facilitator about the conciliation without
the verification by a notary which means that the process facilitator must undertake additional
activities to verify the fact of the achievement of conciliation. In some cases the process facilitator
may ask parties to have the conciliation verified by a notary or offer the involved parties to arrive
and to confirm that the conciliation has been achieved on voluntary basis and that the parties
understand its legal consequences.
If the involved parties reach conciliation during the conciliation meeting, the mediator files
the conciliation in writing, indicating the following information in the document:
• concerning the victim (first name; family name; personal identity code or personal data
that help to identify the person);
• concerning the criminal case if criminal proceedings have been initiated (number of the
criminal case, the qualification of the criminal offence);
• concerning the person who has committed the criminal offence (first name; family name;
personal identity code or personal data that help to identify the person);
• concerning the legal representative if he/she has participated in the conciliation (first
name; family name; personal identity code or personal data that help to identify the
person);
• concerning the representative of the custody court (if he/she has participated in the
conciliation);
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• concerning the legal person (name, registration number, information on the person who
has the right of representation);
• concerning the interpreter;
• concerning the language of conciliation if the conciliation meeting has not been held in
the state language;
• concerning the confirmation that the conciliation has been reached on voluntary basis;
• concerning the subject of conciliation;
• concerning conditions of conciliation;
• concerning the potential criminal procedural consequences of the conciliation.

Views of process facilitators and probation officers
on conciliation problems
Some process facilitators and probation officers participating in the survey have not only
answered the questions that have been put concerning the significance of conciliation in Juvenile
Justice and possibilities of promoting the restoration of justice through the application of
conciliation, but they have also shared their views on problems of conciliation and Juvenile Justice.
Questionnaires of process facilitators contain such comments and proposals:
• Conciliation in its essence is a good thing and it should be supported if court becomes
convinced that that the defendant and the victim have understood its essence.
• Juveniles already understand so very little about the criminal procedure and the
conciliation gives them a pervasive feeling of impunity.
• Conciliation must have some kind of consequences for the offender – the process cannot
be immediately terminated, some trial period or assessment should be introduced.
• In my opinion, mediation with the participation of juveniles is effective in cases when the
juvenile is the offender – in this case it is a peculiar form of prevention – as well as in
those cases when the juvenile is the victim – the offender may in his/her mind’s eye place
his/her own children in the place of the juvenile victim.
• Conciliation is not suitable for all criminal offences. For example, it is not possible to
regulate relations through conciliation in rape cases. How can any forgiveness be asked
in this case? Or in the case of a murder… How can it be forgiven? How can a husband
be assessed in terms of money?
• It would be desirable that information on conciliation cases was more publicly available.
• In my view, the money issue is still at the basis of conciliation, hard as it is to recognize
it – how much the guilty party is ready to pay not to be held criminally liable and
sentenced.
• I am not convinced that the community is ready for conciliation procedures and that
mediators are ready for the diverse developments during the procedure. It would be
unpardonable if after an unsuccessful conciliation procedure the relations between the
victim and the guilty party became worse than before.
The majority of probation officers participating in the survey conduct conciliation procedures
themselves and they have indicated the following main factors that obstruct the successful
procedure of conciliation:
• There are no long-term traditions in resolving conflicts this way.
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• The focusing of the victim on the material compensation as the only way to compensate
for the wrong inflicted.131
• Conciliation is based on the principle of the restoration of justice; however, often there are
cases that it is not the mitigation of the moral damage that is at the basis of conciliation
but “money extortion”.
• Often the facilitation of successful conciliation meetings and the achievement of
conciliation are obstructed by parents or legal representatives who force their own opinion
on the juvenile concerning the committed criminal offence, about possible conditions of
conciliation (for example, the juvenile is forced to work to compensate for the incurred
material losses) or they are very categorically against the conciliation process in general.
There have been cases when juveniles themselves have reached conciliation but parents
have started bargaining about money (why not make money at the expense of the child?).
As a result conciliation may not take place because parents do not agree to its conditions.
• During the conciliation procedure parents start “educating”, humiliating the child, refuse
to provide assistance for a successful solution of the conflict.
• Juveniles themselves cannot compensate for the losses thus they fail to see the essence
and meaning of conciliation.
• Since 1 July 2009 amendments to legislation have been obstructing the successful
procedure of conciliation – that we can facilitate conciliation procedures only until the
criminal case gets to court.
• The inappropriate understanding of some attorneys about the impact of conciliation on
criminal proceedings, the provision of imprecise or distorted information to the parties,
the disproportionately high compensation claims of victims.
• Problems related to the arrival of participants at the place where conciliation is organised.
• Sometimes the lack of interest and the pronounced passiveness of the juvenile is an
obstacle.
• An insufficient preparatory phase, the low motivation level of the involved parties.
• There is lack of knowledge how to act in situations when conflicts break out between the
participants, and one of the participants keeps silence and does not speak about his/her
emotions.
• In the formal sense there are no obstacles. Obstacles might be in essence if the juvenile
acknowledges his/her guilt and wants conciliation as the juvenile is afraid of punishment.
It might seem humiliating for a teenager to acknowledge his/her guilt because of other
peers.
• The attitude of the community that presumes that the offender must be punished but not
“have a talk” to the victim. Lack of information in the community about the very essence
of conciliation.
When commenting problems in conciliation through a mediator in Latvia, probation officers
participating in the survey, have emphasized the following:
• Latvia has a comparatively short history and experience in the application of the
conciliation procedure in comparison with other developed European countries. The
Several probation officers participating in the survey, have emphasized that the money issue has a
disproportionately strong influence on the outcome of the conciliation procedure, moreover, often it is related to
the fact that parties do not try to agree on a fair amount of compensation but want to acquire some material
benefit – to get more than it would be fair in the specific situation, to evade a fair payment of the incurred losses.
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barrier and stereotypes must be broken down that crimes are the problem and competence of law enforcement agencies only. The crime must be viewed as a problem that
can be addressed, which involves not only the law enforcement agencies but also parties
involved in the crime and the community at large. Methods of restorative justice should
be introduced in the system of law.
Possibilities of the conciliation process in view of the fact that we do not organise any
conciliation any more if the case has been submitted to court, it reduces the number of
conciliations. Police officers should provide more information to victims and offenders
about the possibilities of organising conciliation.
It would be welcome if process facilitators initiated the organisation of conciliation
processes more often. In my view, children at the age of 12 should be involved in
conciliation, i.e., when the child is already aware of the consequences of his/her behaviour
and if conciliation is organised by a public agency, in my view, children will have more
understanding of what has been done and possibly similar offences will not be repeated.
The essence of conciliation is the restoration of justice, however, at present conciliation
has been turned into the fulfilment of interests of each party, the guilty party wants to
escape punishment but the victim wants to get material compensation or some benefit,
in my view, this problem should be addressed.
The child must understand that the conflict can be solved, that responsibility for what has
been done must be assumed by the person who has acted erroneously.
At present only conciliation organised by the State Probation Service includes the essence
of conciliation as such, therefore it would be necessary to prescribe in law that conciliation
can be organised only at the Probation Service.132
Conciliation should be introduced in schools (to develop school mediation). It would bring
obvious benefit to the community as there the material benefit would not appear that
often and the community would get accustomed to the essence of conciliation. In 80%
of conciliation cases that I have facilitated, money has been the decisive aspect but not
the moral conciliation. One of the conciliation cases was classical that gave satisfaction
to me as well (with the participation of a foreigner, where the discussion focused on
feelings and experiences but not on money).
The main factor that obstructs the application of conciliation as a solution for conflicts in
criminal proceedings is that parties are not informed about conciliation and its legal
consequences. It would be useful to establish that is mandatory that parties are informed
about conciliation.
The current version of legal norms concerning the initiation of conciliation and the
implementation procedure would be acceptable with one condition that an additional
provision is included in the Criminal Procedure Law concerning responsibilities of the
process facilitator to inform participants of criminal proceedings about possibilities of
participating in the conciliation procedure with the assistance of a trained mediator at the
State Probation Service.

I cannot agree to this opinion. Lack of competition does not promote the improvement of quality. Already
now the State Probation Service enjoys a privileged position as the procedure of organising conciliation is paid
by the national budget, in their turn non-governmental organisations and independent mediators are forced to seek
funding themselves or provide mediation services for payment. The State Probation Service could be the main
agency offering and providing mediation services, however, the right of other persons to offer this service and the
possibility of parties themselves achieving conciliation without the assistance of a mediator should not be
restricted.
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• The possibility of organising conciliation procedures until the day of court hearings should
be reinstated; likewise it should be provided that the police must involve persons trained
to organise conciliation processes in the process of reaching conciliation.
• Article 381 Part 2 of the Criminal Procedure Law should be formulated as follows: “Upon
determining that conciliation is possible in the criminal proceedings, the process facilitator
shall inform the State Probation Service about it.”
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Conclusions and recommendations
Juvenile Justice is a set of legal norms and institutional solutions established to effectively
react to the behaviour of children who cause or may cause damage to other persons, the
community and the child himself/herself. Latvian Juvenile Justice provides reaction to criminal
offences while the mechanisms for the prevention of offences and the socialization of juvenile
delinquents are underdeveloped.
Juvenile Justice is a system of legal norms that is a wider notion that the specific peculiarities
accorded to the criminal liability of juveniles in the normative documents which, on the whole, is
intended for adults, or norms specifically included in the criminal procedure for treating juvenile
delinquents. If Juvenile Justice is perceived through the prism of criminal law, it is not possible
to encompass its content and to understand its meaning. Juvenile Justice should be developed as
an independent system of law that does not permit the stigmatisation of a child who due to various
reasons has violated legal prohibitions, but instead it provides assistance thus promoting the
integration of the child into the community and the prevention of new criminal offences.
Irrespective of their age all children are subjects of Juvenile Justice. It does not mean support
to the amplification of the competence of the traditional criminal justice and its application to
children under the age of 14. Just the opposite – children who have reached the age of 14 may
also be removed from the area of traditional criminal justice, providing that they may be influenced
by methods and instruments of Juvenile Justice.
Juvenile delinquency is viewed and recognised to be a topical problem in the Baltic States,
however, there is no clear philosophy of Juvenile Justice or an efficient strategy for reducing
juvenile delinquency. The development of Juvenile Justice that would be rich content wise and
assistance-oriented is very slow. A repressive response to the commission of a criminal offence is
still considered to be appropriate, as a result Juvenile Justice in Latvia reflects a compromise
between the seeming necessity of a repressive reaction to every criminal offence without relating
it to the offender’s age (a) and the necessity of protecting the child to promote his development,
including cases when they commit offences (b).
At the national level there is no discussion underway on how to react to juvenile delinquency
and to prevent the commission of new criminal offences. The current concept is based on the
understanding that punishment should be the reaction to a criminal offence; however, if the
offender is young, the punishment may be less severe in comparison with general cases.
Understanding Juvenile Justice this way, it is developed as a “softer version” of criminal justice
intended for adults, which however, irrespective of the relatively soft approach, still does not save
children from crude solutions.
Even though the observed general trend to reduce the scale of criminal repression applied
to juveniles should be assessed positively, still it must be recognized that not sufficient effort is
dedicated to the development and strengthening of legal instruments that could be used to react
to offences committed by children outside criminal law. In order to ensure a more effective reaction
to criminal offences committed by juveniles and the prevention of new criminal offences, the
institute of coercive educational measures should be developed and the inter-agency cooperation
should be strengthened.
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One of the basic ideas of Juvenile Justice is the restoration of justice. Juvenile Justice should
not accept and develop the traditional concept that links the restoration of justice only to repression
directed against the offender. Repression does not restore justice but misleads people and
cultivates unsubstantiated views that this way the community is protected against new criminal
offences.
Juvenile Justice should be developed as a system that is based on principles and ideas of
Restorative Justice. Methods, approaches, programmes and techniques of Restorative Justice
should be put to active use within and beyond the frame of the criminal procedure – as an
alternative solution to conflicts related to criminal offences. It must be recognized that at present
ideas and principles of Restorative Justice are not foreign to the Latvian criminal law, however, the
restoration of justice is not considered to be a priority in choosing the reaction of the state to an
offence committed.
In Juvenile Justice the restoration of justice must be linked with the sincere remorse of the
offender for the committed offence, efforts of the offender to compensate losses incurred to victims,
the compensation for damages, as well as participation in community service that demonstrates
the change in the person’s attitude to needs and values of the community. The task of the state
is to provide support to the child by promoting the above positive changes. The view that is
absolutely unacceptable is that the reaction of the state towards the juvenile delinquent should
be repressive or of the kind that would intimidate the juvenile and thus would force him/her to
comply with requirements of the law in future. The state reaction should be of the kind that makes
the child think and reconsider his/her behaviour and actions that have caused damage to interests
of other people – it is not simply the shaming of the offender and appeals to change his/her ways
but it is the creation of a situation when the child comes to the understanding that a person must
live in compliance with the law but not act against the law.
Traditional criminal justice is too far from those people in whose favour it should function. By
recognizing the regulation of criminal legal relations to be in its competence, the state
demonstrates the desire to have the process in its full control, to independently address problems
related to crime, thus disproportionately reducing the role of the victim and the community in the
area of the application of norms of criminal law and criminal procedure. In actual fact, the state
alienates the conflict related to the criminal offence, entrusts its solution to professional lawyers,
positioning the community as a consumer who is left with the following options:
• to watch from aside how the state addresses problems related to criminal offences;
• to express its opinion on actions undertaken by the state;
• to wait and hope that the solution to the problem will be good and just.
The traditional criminal procedure is, mostly, focused on investigation, the collection of
evidence, the collation of facts related to the committed offence and the offender. Emotions and
experiences of people that are related to the commission of the criminal offence are not on the
agenda of the criminal procedure. A different approach is demonstrated by Restorative Justice
where a criminal offence is not viewed formally in purely legal terms. Like the traditional criminal
law, the concept of Restorative Justice also recognizes the harmfulness of a criminal offence and
the necessity of reacting to an offence. However, the reaction to a criminal offence is not linked
to the mandatory condition to direct repression against the offender, by restricting his/her rights
and depriving him/her of certain benefits.
According to the basic idea of Restorative Justice, problems related to a criminal offence are
not alienated, delegating their solution to public officers. The interested parties – the victim, the
offender and other involved parties have the opportunity of actively participating in the process of
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addressing the conflict and to participate in the liquidation of the consequences of criminal
offences. This concept has at its basis the view that a conflict that has been caused by a criminal
offence, cannot be effectively resolved, if all interested parties do not participate in the process of
restoring justice.
According to the concept of Restorative Justice, a criminal offence is harm of a certain kind
that one person (offender) has inflicted on the victim and the community as well as the person
himself/herself. By emphasizing the criminal offence as harm, Restorative Justice focuses on the
restoration of justice. The criterion of its success is not the severity of the criminal repression but
the elimination of consequences generated by the conflict, the compensation of damages incurred,
the reconciliation of the parties and satisfaction about the achieved outcome – the restoration of
the legal situation that existed before the criminal offence.
The notion of the restoration of justice is often used also in another meaning – in relation to
means and instruments that promote the resolution of a criminal legal conflict and the elimination
of consequences. These instruments and means may be different; however, they share the
following:
• the active involvement of the community (victims and other interested parties) in
addressing a criminal legal conflict;
• the recognition of the respective procedures and their outcomes by the state;
• the influencing of the results of the criminal procedure, including the provision of grounds
to impose a less rigorous punishment on the offender or to release the offender from the
punishment.
Restorative justice recognized the right of every representative of the community to take an
active part in the regulation of the conflict that has been caused by a criminal offence. The state
and the offender should not be viewed as the key players in the criminal proceedings any more.
It is not only the victim but also any other person who can be found to be an interested party –
moreover, it is not related to any formal procedures but only to the person’s own desire to take an
active part in the restoration of justice. The role of the state in this process is to encourage people,
as far as possible, to take an active part in restorative process, to explain the essence of this
process to them and to advocate solutions of this kind in the community.
The state should recognize and consolidate a procedure in the normative acts that would
promote a more active involvement of the community in addressing conflicts related to a criminal
offence. It would be important during the development of this new approach to take into account
the fact that the participation of the victim and the community in the respective processes is
necessary; however, it should be on absolutely voluntary terms.
The state reacts to criminal offences committed by juveniles by criminal penalties and at
present it is not yet ready to establish 18 years of age as the age of criminal liability, thus removing
children from criminal justice. The inability to separate Juvenile Justice from criminal justice gives
rise to the necessity of carefully assessing the system of criminal penalties, particular types of
criminal penalties and other criminal legal instruments to ensure that their application promotes
the achievement of aims of Juvenile Justice. Repression in the form of criminal punishment is
permissible only to ensure the possibility of conducting socialization work with the child and to
promote the normal development of the child. Criminal punishment may have a positive impact
on the child if it is integrating and educational. In their turn, restrictions imposed on behaviour if
they are prescribed only with the purpose of repression, drive the child even further away from the
community, slow down the child’s socialization and the development of a value system that would
deter the child in future from the commission of new offences.
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Deprivation of liberty is the most severe punishment that can be imposed on a juvenile
delinquent. If deprivation of liberty is to any extent related to justice, then it is justice that has
revenge at its basis and the purpose to cause the offender’s suffering. Criminal justice does not
offer justice by deprivation of liberty that could give real satisfaction to the victim but directs
repression against the offender that should have symbolized the restoration of justice.
Upon a critical assessment of deprivation of liberty, there are no grounds to deem it to be an
absolutely useless instrument of criminal justice. Deprivation of liberty in itself does not restore
justice; however, in specific cases it may indirectly promote the restoration of justice after the
commission of a criminal offence. Deprivation of liberty is not a self-sufficient reaction to a criminal
offence, it is only a means that provides an opportunity to undertake intensive socialization work
with the convict, helping the convict to understand the pain of the victim as well as to conclude
that the commission of a criminal offence is not a way that should be used for addressing one’s
own problems. Recognizing deprivation of liberty to be a form of punishment as well as filling it
with a content appropriate for punishment, it may have a positive impact on the convicted
persons, create preconditions for the person to repent for what has been done and to undertake
efforts during the service of the sentence as well as after the service of the sentence to compensate
the harm incurred to the community and the victim by the criminal offence, namely, will attempt
to restore justice out of one’s own free will.
Community service is punishment to be served in freedom that gives an opportunity to
offenders to reconsider their behaviour, values and, possibly, their way of life. Communication
with other people, but not isolation stimulates socialisation, integration into the community and
the acceptance of its values. The offender may feel that he/she is capable of creating some good
and useful for the community. This penalty demonstrates to the victim ad the community that the
offender is capable of performing tasks useful for the community thus compensating for the
incurred harm.
Community service is not organised to directly compensate losses incurred by specific
criminal offences. The decision on the compensation of damages incurred by the criminal offence
is taken during the adjudication of the case, prescribing the procedure and the scale of
compensation in the judgment. However, community service may be viewed as the compensation
of damages in a wider understanding – as the return of a debt to the community at large for the
committed criminal offence. If community service is perceived by the community positively as an
adequate state reaction to a criminal offence, its imposition promotes the restoration of justice in
objective terms. For this punishment to be viewed positively by the community, recognizing it to
be an appropriate reaction to a criminal offence, it is necessary:
• that the community and the victim know and understand the benefit gained from this
work performed by the convicted person;
• that upon doing community service the person knows and understands the relevance of
the work that is performed, feels gratification from this work and its results.
Community service must not be organised in a formalistic way – only to keep the convicted
person busy without paying any attention to the content and value that the work to be performed
may give to the community. If the task to be performed has no practical sense, or the gained
benefit is insignificant, then such enforcement of the sentence will not promote (or will promote
to a very insignificant degree) the restoration of justice.
Unpaid work must not be the only content of the criminal punishment – community service.
The performed task itself may promote the restoration of justice; however, it may give an even
stronger effect, if upon the service of the sentence other ways are also used to have a positive
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influence on offenders and to change their attitude to people. There is a possibility within the
current system of criminal law to impose additional penalties alongside with community service.
However, the range of these penalties is not extensive, the capacity of prescribed additional
penalties is not high and they are objectively directed towards the reduction of repression and the
scope of rights than on the provision of assistance to the offender.
In order to ensure the effectiveness of community service, legal norms should be reconsidered
which do not allow combining community service with probation programmes and responsibilities
that may be imposed on conditionally sentenced persons under Article 55 Part 6 of the Criminal
Law.
The application of another criminal penalty – probation supervision – might provide a new
content to community service. However, this penalty is to be introduced no earlier than in 2015
and currently this additional penalty is positioned as a substitute for police supervision, namely,
it is to be applied to individuals sentenced to actual prison terms or individuals who have been
arrested.
A fine is a criminal penalty that is rarely applied in practice, in particular in respect of juvenile
delinquents. It is related to the general scepticism that prevails among judges concerning the
solvency of offenders as well as the fact that often juvenile delinquents do not work and they do
not have their own income which does not allow imposing this penalty. Besides not infrequently
the fine is not imposed because the defendant has not compensated for the damages incurred by
the criminal offence to victims by the date of adjudication, concluding that in this case the
imposition of the fine will even further reduce the possibilities of victims to receive compensation
for the incurred damages. The fine as a consistent reaction to a criminal offence may promote the
restoration of justice; however, it depends on the nature of the committed offence, the character
portrayal of the offender and the person’s financial situation more than other criminal penalties.
This penalty may be most effective when imposed on representatives of the middle class –
individuals who have money, who are capable of paying the fine, however, whose income level and
the financial situation does not allow treating the imposition of this penalty indifferently, namely,
to pay the adjudged fine and forget all about it. In the conditions of Latvia it would not be advisable
to orient court towards a more extensive application of the fine to juveniles as objectively it will
not promote the restoration of justice, or to the opposite – to waive the imposition of the fine as
there are cases when the fine might be most effective in comparison with other criminal penalties.
The restoration of justice might be promoted by the imposition of the fine as an additional penalty
on children having salaried jobs who have been sentenced to community service or who have
been sentenced to deprivation of liberty conditionally.
In the Latvian system of criminal law conditional sentencing is not a penalty but a special
institute of law that allows not to enforce the adjudged deprivation of liberty, establishing a
probation period and imposing specific responsibilities. Although over the recent years the situation
with conditional sentencing has improved and it has become more effective, there are no grounds
for overestimating the significance of the achieved progress.
The State Probation Service might organise tasks that would promote the restoration of justice
during the supervision of a conditionally sentenced child, however, the Service has restricted
possibilities of choosing and applying the required techniques, measures and programmes. It is
related not only to the insufficient funding for the organisation of probation activities but also to
the prevailing view that the duty of institutions that enforce criminal penalties is to enforce the
judgement and the law, without changing the content of the state reaction, without increasing
and reducing the scale of restrictions imposed on the person’s behaviour. The State Probation
Service may conduct negotiations with the juvenile, explain what has happened, it has the
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responsibility of supervising the behaviour of the convicted person. However, if the court judgment
does not impose the duty on the conditionally sentenced person to compensate losses incurred to
the victim, the Probation Service has no legal grounds to request the person to do it; if court has
not imposed the duty of participating in probation programmes on the convicted person, the
Probation Service has no grounds to demand such participation. The Law does not provide the
possibility of combining conditional sentencing with community service. Deprivation of liberty if
imposed conditionally must be recognized to be the basic penalty, community service is a basic
penalty as well, and due to misunderstood humanism the law does not allow imposing deprivation
of liberty together with community service. Moreover, it is not allowed not only in the case of
imposing the penalty for one criminal offence but also in cases of the commission of two or several
criminal cases when the penalty is imposed by several judgements.
In order to ensure the effectiveness of conditional sentencing, the Criminal Law must provide
a possibility of combining conditional sentencing with community service (a). In order to restore
justice if at the time of the judgment the defendant has not compensated for the damage incurred
to victims as a result of the offence, an obligation should be imposed on the person – to
compensate for the incurred damage within a certain period of time (b). A more extensive use
should be made of the possibility provided by law to impose special obligations on the conditionally
sentenced person in order to promote the person’s remobilisation (c).
Plea bargaining could become the most significant instrument in restoring justice, if the range
of issues that could be discussed by the prosecutor and the defendant could become more
extensive. Namely, if they discussed not only issues of the type and scope of punishment but
likewise reasons why the criminal offence had been committed, the incurred damage, the
performed and intended actions that compensate or may compensate for the losses and reduce
the incurred damage. However, the process facilitator is under no obligation to consider and
discuss possibilities of restoring justice with the defendant – he may do it at his own discretion
and he may choose to ignore it.
Secondly, the victim and representatives of the community who have a direct interest in the
outcome of criminal proceedings should play a more important role in the plea bargaining
procedure. If the victim has only the possibility to observe the progress of the procedure from
aside and to object to what has been achieved by the procedure, it is more complicated for the
person to gain any satisfaction with the outcome of criminal proceedings in comparison with the
situation when the victim has the possibility of actively participating and influencing the progress
of proceedings. For example, the restoration of justice would be more promoted if the victim could
be involved in the discussion of a more just reaction to the committed criminal offence than receive
a statement that the prosecutor has reached an agreement with the defendant concerning the
guilty plea and the punishment and that the victim has a right to reach to this statement. A direct
meeting of the victim and the defendant may be useful to express the opinion concerning the
penalty that should be imposed and compensations that would, as far as possible, satisfy both
involved parties.
Note must be taken of the fact that in this case a more active participation of the victim
might help the defendant not only to better understand the victim’s pain and the necessity of
compensating for the incurred losses but it would also influence the victim, enabling the person
to understand that his/her legal status and the criminal action committed against the person are
grounds for the claim of a fair compensation, however, the compensation cannot be perceived as
a source of additional income intended to improve the victim’s welfare.
In order to promote the restoration of justice, more attention should be paid to problems of
compensating for damages in criminal proceedings. The compensation for incurred losses is an
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important element in restoring justice. If there is a difference of opinion concerning the scope of
losses and the procedure of compensation, the interested parties should be given an opportunity
to get involved in the discussion of these issues. When discussing the scale and procedure of
compensation, the range of issues for discussion may be expanded and it is even advisable for the
given procedure to help the offender to express his/her sincere remorse for the committed offence
and apologize to the victim for the incurred damage.
Often juvenile delinquents do not have any material possibilities to independently compensate
for the damage incurred by the criminal offence. In view of the above, Article 353 Part 1 Paragraph
2 provides that the compensation be imposed on them is imposed subsidiary with their parents
or persons who substitute for them. The possibility of claming the compensation for the child’s
parents is fair, taking into consideration parents’ responsibility for the child’s upbringing and normal
development. If the damage is compensated for by parents, in actual fact, part of the liability for
the committed offence is transferred to them. The duty of compensating for damages is not a
penalty for the child’s parents; however, it does not exclude the possibility of some parents treating
it as their share of liability for the committed criminal offence. The purpose of the parents’
subsidiary obligation is to ensure that damages are compensated for, thus promoting the
restoration of justice after the criminal offence.
It is positive that this obligation reminds parents about their responsibility for their underage
children. Likewise it is also important that the range of people involved in addressing the conflict
related to the criminal offence is expanded. It gives grounds also for the victim to receive the
compensation for the incurred damage sooner and on a more appropriate scale. The negative
aspects of the subsidiary obligation of parents are related to the risk that if parents are financially
responsible for the misdeeds of the juvenile, the juvenile offender will not draw the appropriate
conclusions, will not receive the preventive inoculation that would prevent him/her from new
criminal offences. In some cases the parental obligation to compensate for damages caused by
their child may make the conflict related to the criminal offence even more complicated as
alongside with the victim and the offender parents of the offender are involved in the process who
may be dissatisfied with the necessity of spending their own money to prevent consequences of
the criminal offence. To ensure that such parental dissatisfaction does not transform into their
aggression against the child and does not obstruct the achievement of aims of criminal justice, it
is important that the essence of this obligation as well as the significance of the compensation of
damages in addressing the conflict related to the criminal offence are explained to the parents not
only in legal terms but also in a language understandable for them. It is highly desirable that
parents understand the feelings of the victim and they understand the necessity of compensating
for the incurred damages.
A possibility of an accelerated compensation for damages in criminal proceedings is provided
by the institute of state that the range of criminal offences for which it is possible to receive a state
compensation is very restricted. Upon the development of the institute of state compensation law
it would be useful to provide a possibility that a state compensation is received also by victims of
other criminal offences. At the same time efforts should be devoted to the recovery of money from
offenders by more actively reminding them about their obligation to repay the amount of money
to the national budget that the state has paid as compensation to victims.
As concerns the compensation for incurred damages it would not be appropriate to reduce
everything to material values or to assess the compensation in fiscal terms. The Criminal Procedure
Law does not exclude the possibility of compensating for damages incurred by criminal offences
also in another way, for example, by performing some activity of material character, by providing
services to the victim, by transferring property but not money to the victim. The compensation for
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damages may be related also to the offender’s commitment to perform useful activities not for the
direct benefit of the victim but for the benefit of other individuals or the community.
Certainly, the compensation for damages in an alternative manner is possible only with the
victim’s consent – that is the result of the agreement reached between the victim and the offender
that may not be directly reflected in documents of the criminal procedure. Taking into account
interests of the victim, it would not be fair to demand from the victim that the victim accepts
compensation not in cash but in kind. Still it would be worthwhile considering and using this
option if it is mutually acceptable for both parties involved in the conflict.
The Criminal Procedure Law narrows the notion of “the victim”, restricting the possibilities
of the individual to acquire the respective procedural status – a person who has been inflicted
moral damage as a representative of a certain group or part of the community cannot be recognised
to be a victim in criminal proceedings. From the formally procedural point this norm can be
understood because the necessity to accord the status of a victim to every person who believes
that a damage has been incurred to his/her interests, would make the criminal procedure
unnecessarily complicated and expensive. However, the current procedure is not good enough
either as it objectively excludes active people from the criminal proceedings who feel keenly about
the committed criminal offence and are directly interested in a just outcome of criminal
proceedings. The recognition of these peoples to be victims in itself would hardly promote the
resolution of the conflict related to the criminal offence. Still their involvement in addressing the
problem might promote the restoration of justice. Such an instrument of the new criminal justice
as conferencing that would provide the opportunity for offenders to communicate with the local
community that has suffered damages (a), to understand the incurred harm (b), to discuss the
problem and seek the most appropriate solution by common effort (c) may give more satisfaction
to the involved parties and may address the problem in a more efficient way in comparison with
the traditional court sitting where at times a dry account of the size of incurred damages is
presented and a compensation for these damages is claimed.
The system of coercive educational measures is not sufficiently flexible; the range of possible
measures is not extensive, some of them are practically not applied or there is little sense in
applying them. It objectively reduces the possibility of restoring justice by applying these measures,
although potentially if this institute of law is developed it could considerably promote the
restoration of justice. The range of coercive educational measures should be expanded, including
the possibility of imposing duties and restrictions of behaviour on the offender that have not been
explicitly prescribed by law.
Mediation (conciliation with the participation of a mediator) as an instrument of restorative
justice has been used successfully in Latvia. Irrespective of the several hundreds of successful
conciliation procedures with the participation of juveniles, their potential and significance have not
been duly appreciated yet.
As concerns conciliation it is important to note that its organisation and procedure should be
supported in all cases, i.e., irrespective of the fact if the fact of conciliation may give the grounds
for releasing a person from criminal liability or it may mitigate the criminal liability of the guilty
party in the specific criminal proceedings. Conciliation is important not only if a person has
committed a criminal offence or a less serious crime but also in criminal proceedings that have
been initiated after the commission of a serious or particularly serious crime.
In order to stimulate the application of mediation in criminal proceedings. Process facilitators
should be active in informing parties in the proceedings about the possibility of using the free
service provided by the State Probation Service – the conciliation procedure.
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A development that should be assessed negatively is the decision taken by the government
on the grounds of the necessity to reduce the budget, to suspend until 31 December 2012 the
right of the State Probation Service to organise the conciliation procedure after the case has been
submitted to court. Upon taking this decision, no note has been taken of the fact that the decision
will create an additional burden for the court system and the prosecution as well as public agencies
organising the enforcement of criminal penalties.
Until now conferencing as a method of Restorative Justice has not been used in the criminal
justice of Latvia, however, conciliation procedures involving the participation of several persons is
an important instrument that may efficiently promote the restoration of justice. Currently the State
Probation Service undertakes preparatory activities to start to apply this method in practice.
Although the organisation of conferencing has not been explicitly prescribed by normative acts,
there are no legal obstacles to its application as its overall aim is the same as the aim of
conciliation with the participation of a mediator while the peculiarities of its organisation and
procedure are related to the larger number of participants.
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RESTORATIVE JUSTICE VS
JUVENILE DELINQUENCY:
THE BALTIC STATES
IN EUROPEAN DIMENSION
A Comparative Report

Dr. Christa Pelikan

1. Introduction: On Juvenile Justice
This report deals with the Juvenile Justice Systems of the three Baltic countries: Lithuania,
Latvia and Estonia and with the potential role Restorative Justice – its rationale and its array of
practices and procedures finds within these systems.
My task is firstly the assessment and the comparison of policy lines regarding Juvenile Justice
and Restorative Justice in the Baltic countries, and secondly, gauging the place that can be
attributed to the Baltic countries within the global and more specifically the European Juvenile
Justice arena.
This arena can be said to own seismographic qualities in relation to the wider field of
criminal justice and criminal policy.
Michael Tonry and Anthony Doobs (2004, 3) have put forward the thesis that countries vary
far more widely in juvenile than in adult justice systems. They state that “this holds for the age
boundaries, sentences and educational measures, and it is even more striking from a wider
perspective. There is a huge variety in definitions and purposes of Juvenile Justice.” Weijers and
Grisso referring to this statement mention the “status offences” of the Anglo-American system –
“well known there and in some other jurisdictions, but completely unacceptable in others.” And
they continue: “There is an enormous range of formal and purported normative differences.
Juvenile Justice systems vary widely in their structural details and in their policy premises, in
their age jurisdictions and particularly in their practical implications and elaborations of these
age jurisdictions.” (2009, 49)
The Juvenile Justice system of the three Baltic countries as it has emerged in the course of
the last decades, i.e. following the political turnover and entering the group of new democracies,
is shaped on the one hand by the legacy of the past Soviet system (resp. that of the Russian
Criminal Code which includes some assets though), on the other hand by the developments that
have taken place all over Europe and beyond Europe – that those countries felt obliged – and
were in fact obliged to incorporate in their new legislation and in the institutions established.
In the following I will try to trace these influences that came to bear upon the Juvenile Justice
systems in the Baltic states: those stemming from the past that is supposed to have been overcome and those of the more recent past that shapes the present and is bound to shape the future.

2. The legacy of the past
The reports of the three countries I am to draw from, all start out with the grand political
demarcation, the end of the Soviet Union and the Baltic states (re)-gaining their independence and
becoming an autonomous albeit quite small countries called upon to develop its own lines of
policy also in the field of law. The Soviet past and its principles and practices in the field of Juvenile
Justice are not mentioned in the reports prepared in the course of this project. But I do have a
German version of the contribution of Gintautas Sakalauskas for the book that is to come out of
the AGIS project conducted and led by Frieder Dünkel of the University of Greifswald. (Dünkel
et al., 2009) Sakalauskas dedicates a short chapter to the (Lithuanian) past regarding Juvenile
Justice policy. In talking about the Russian Criminal Code of 1903 that was in force in Lithuania
during its short time of independence from 1918 to 1940, he states that this operate that had
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been developed by the most renowned Russian jurists was regarded as really advanced, as theoretically well founded and clearly systematized. In Sakalauskas’ opinion that was the reason why
the Lithuanian legal scientists for quite a long time did not see any need for a new penal code –
apart from a few “political” amendments and some adaptations within the system of sanctions.
Within this Penal Code there were a few regulations for juvenile offenders. Regarding the age
of criminal responsibility it stipulated a three-tier system (still to be found although to a large
extent void of “meaning” within the new Lithuanian penal code). According to this, children until
the age of 10 were not to be held responsible at all, between 10 and 17, criminal responsibility
was limited or partial and had to be verified in each single case. Educational measures could
replace “ordinary” punishment. Already at that time it was scientifically established knowledge that
juvenile delinquency was not to be met exclusively with punishment and repression, because
punishment was thought not to be suitable to influence in a positive way the personality and the
character of a youngster – rather it was to have detrimental effects. This kind of evidence was to
bear upon the Russian Penal Code of 1903. And it triggered the search for alternative sanctions.
After Lithuania was occupied by the Soviet Union, the Soviet Penal Code was introduced. But in
1958 the “Principles of Penal Legislation” in the USSR and its republics, opened the possibility
to draw up and put into force specific state legislation following these guidelines. In the case of
Lithuania this happened in 1961; and this law remained in force quite some time after Lithuania
had regained its independence.
Within this piece of legislation we find the differentiation of punishment and educational
measure, the latter being used frequently. Another feature of the criminal policy of the Soviet
Union regarding juveniles were the “Committees/Commissions for Juvenile Matters” consisting of
representatives of both civil servants and laypeople that were entrusted with the task of imposing
educational measures on those juveniles that had been released from criminal responsibility. This
implies that this legal construction was already used before the time of independence and before
a new Penal Code was issued.
Sakalauskas emphasizes though that the wide scope of discretion granted to the old “commissions” and especially their power to commit young people – starting from the age of 12 – to the
closed and truly “prison-like” institution of the “colony” (Erziehungsheim) is not compatible with a
proper understanding of the requirements of a Rechtsstaat (rule of law),1 where only a court can
decide on deprivation of liberty. After the political change these “commissions” were therefore
abolished in Lithuania and in Latvia; we will see that in the case of Estonia a newly adapted version
of the Committees for Juvenile Matters has been installed in the shape of the Juvenile Commissions.
Altogether several of the features mentioned above, point to a considerable degree of
continuity that marks developments in the Baltic countries in the field of juvenile justice.
In Lithuania the new Penal Code came into force not earlier than 2003 – and after quite long
and laborious discussions and negotiations. It contains a special section on juveniles. Proposals
to draft a complete specific “Act on Juvenile Justice” – as is the case in Germany and in Austria –
were not followed through.
Sakalauskas mentions that Lithuania has, in addition, retained the “old” Code on Civil Disorders
(or “Administrative Offences”). Some of its provisions are quite similar to offences according the
Penal Code – the reactions are those prescribed by the Law on Civil Disorders though. These provisions
bear some similarity to the legislation on status offences, albeit they apply generally and are not
Although “rule of law” generally serves as the translation of “Rechtsstaat”, the two concepts are not exactly
congruent! The latter being mainly concerned about due process requirements, about the protections of the
accused against the intrusion of state power.
1
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restricted to young people, i.e. bound to the age “status”. On the other hand, we do see truancy
as one of the major reason for reacting with “educational measures” in all of the Baltic countries.
In Lithuania the latest legislative achievement is the issuing of the “Law on minimal and
medium care” for children that came into force on January 1, 2008. It establishes a scale of
educational, mainly supervisory measures for children with behaviour problems and concomitant
deviancy. As the most prominent measure of medium care figure the newly designed/invented
“socialisation centres”. I will go into this later.
But I will discuss the main policy lines in the realm of juvenile justice in a systematic way.
And I will start with what has been denoted as a core issue of Juvenile Justice by Tonry and Doobs
quoted above: the age boundaries.

3. Defining the age of criminal responsibility and the scope
of special regulations for young persons within criminal law
What regulations do we find in this realm in the Baltic countries?
All of them set the decisive age limit, the one where criminal responsibility commences, at
the age of 14 and fix the time span where special regulations for juvenile offenders apply as
between 14 and 18 years.
Already at that point I want to tell that the policy decisions regarding age as we find them in
the Baltic countries are the same as those prevailing in Central and Eastern Europe and in the
Scandinavian countries (the latter do set 15 years as the beginning of criminal responsibility).
Weijers and Grisso (2009) taking a look at the situation regarding age boundaries worldwide
make the following observations: While “the upper age jurisdictions vary worldwide between 15
and 18,2 … looking at the lower age limits of criminal responsibility worldwide, however, we find
extreme contrasts. At one extreme there is 6 years in North Carolina and at the other extreme
16 years in Belgium.”
Among the 100 countries for which Weijers and Grisso have collected data, three main
groups emerge: 12 countries and 3 American States have 7 years; 11 American and 7 Australian
States and 7 countries have 10 years; and 21 countries have 14 years as their age of criminal
responsibility. Nevertheless one can say that the European average level of 13 years is not typical
in the rest of the world. One has to be aware though that children at the early age of 6 to 11 years
(as is the age limit set in several of the American states) are not automatically prosecuted. But in
order to depict the whole ambit of “Juvenile Justice”, I want – on the other hand – to draw attention to the example of truancy, a type of behaviour that would in my country, in Austria, never be
a matter for an agency of the CJS to deal with. But it is stated as an offence in many countries –
and it does play a significant role in the Baltic countries as well!
After carefully scrutinising the whole range of solutions and attempting to assess the place
the European countries and their Juvenile Justice Systems occupy there, Weijers and Grisso have
concluded that international conventions such as the European Convention for the Protection of
Human Right and Fundamental Liberties and the United Nations Convention on the Rights of the
Child are taken seriously in both Western and Eastern Europe. The policy recommendation regarding
age boundaries to be found in those documents have indeed exerted some influence. The UN
Convention has stated that special rules of juvenile justice should apply to all children at or above
It is important to notice though “that this is only superficially a small margin. In fact, these small margins
are profoundly relativised by a wide variety of options to transfer or waive young offenders to adult criminal court.”
2
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the “Minimum Age of Criminal Responsibility”. Although not prescribing such a minimum age itself,
the Convention has consistently recommended states to increase the minimum age to an internationally acceptable one and this was in particular done for states with a minimum age for
criminal responsibility below age 12. In other words: the Committee drafting the Convention was
of the opinion that the minimum age for criminal responsibility should be set at least at age 12 as
an absolute minimum while it will encourage states to set it at a higher level.
And concerning the upper limit: “the Committee is of the opinion that the special rule of
juvenile justice should apply to all children at or above the MACR but not yet 18 years old.”
(Doek, 2009, 23). (Which should be defined by national law, but which is not prescribed.)
I would like to go a step further in describing and defining the place of the Baltic countries
within the European scene and refer to the example of Germany. I do this not only because I am
rather well acquainted with this Criminal Justice System that bears vast similarities with that of
my own country, Austria, but also because I think that the legal and criminal policy reasoning set
forth by one of its most renowned protagonists, legal scientists Winfried Hassemer, former vice
president of the German constitutional court, is apt to bring to the fore the gist of the matter – in
more general terms and especially with regard to the question of age boundaries.
The German Jugendgerichtsgesetz, Juvenile Justice Act (JJA), in its § 19, has stipulated an
“irrefutable presumption”, namely that before the age of 14 no criminal responsibility exists. In
other words: children below the age of 14 are not to be held criminally responsible – never! In a
way this is an absolute “doli incapax” construction (the lack of the capacity for evil on purpose),
one that does not afford checking and scrutinising the child’s factual lack of maturity in decisionmaking capacities and that of the respective cognitive abilities. It is a clear dogmatic statement –
and it is a policy statement. Hassemer contends that by way of this device, namely the purely
formal decree of the non-existence of criminal responsibility, the lawmaker has taken recourse to
quite an elegant and sophisticated solution. It is a presumption, it is not a contention that
scientifically stands beyond any doubt, but by stipulating the irrefutability of this presumption it
is deliberately removed from any further discussion. Moreover, the decision of the German
lawmaker to state such a clear boundary and bolster it by the construction of an “irrefutable
presumption” has contributed to successfully ward off any attempts at changing, and especially
at lowering the age of criminal responsibility, despite the fact that “under the lid put on the pot
containing the question of the age boundaries the dispute continues bubbling” (my translation).
It is the very arguments we find all over Europe – all over the world – we have heard of them
also in the Baltic countries: Young people do become more mature earlier, and therefore also enter
the stage of criminal responsibility at an earlier age. At the same time crimes and misdemeanours
are increasingly committed by very young persons, by children below the age of 14 years. We learn
from Laura Üsele’s report on Lithuania that the discussion around lowering the age limit has
definitely reached this country. She points to the argument of increasing crime rates of increasingly
younger children and she presents some figures in order to refute this contention. She writes:
“(During the) four years the numbers of children below 14 who were registered as suspected of
having committed a criminal offence were decreasing. In any case, at the end of 2008 there
were half a million children below the age of 14: of those 500 to 600, i.e. 0.1% appear as
suspects; thus the statistical data do not characterise the behaviour of children up to 14 in all
of Lithuania.” (Lithuania report, p. 6/7)3
We have to be aware though that the statistical evidence provided refers to a short time span of four
years: 2004–2008; to talk about a veritable decrease of the number of children up to the age of 14 who were
suspected of having committed a crime (police registration) might therefore be pre-mature.
3
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At the other end of the age boundaries – the setting of an upper limit for the application of
special regulations to young persons that have not yet reached full adult status, we find definitely
less of a variety of regulations – in Europe and in the world. In between these boundaries in most
European countries there is a reduced criminal liability and usually a set of reactions, to a large
extent educational measures, that are to be applied to the young person that has committed a
crime or a misdemeanour according to the respective penal law. In a few countries, e.g. in
Germany, doli incapax needs to be assessed and scrutinised by the agencies of the CJS – the
prosecutors or the judges. But one has to add that the formal legal requirement does not have
much impact on the practice of Juvenile Justice though. In fact, “exculpation of youths between
14 and 18 is the exception, not the rule.” (Weijers and Grisso, 59)
In assessing criminal responsibility the judge is to exercise discretion within a rather wide and
complex field. Josine Junger-Tas and Frieder Dünkel delineate it in the following way: “The point
of departure is the lack of maturity in decision-making capacities of adolescents – where
adolescence is defined as the period between age 11/12– 17/18 – compared with that of adults.
Decision making requires effective cognitive abilities but these may be influenced by
psychosocial factors such as susceptibility to peer influence, willingness to take risks, the lack
of orientation to the future and impulsive reaction to emotional arousal.” (Junger-Tas and Dünkel,
2009, 223/224)
At that point I want to dwell a bit more extensively on the scientific evidence available for
endorsing the lawmaker’s decision to lay down a period of restricted criminal responsibility for
adolescents. The question guiding research in this field runs as follows: Is there any evidence at
all that adolescents are any different in their decision-making capacities from adults? In assessing
and evaluating the available body of evidence one has to take into consideration, firstly, the fact
that this is not about static qualities of all – or of the majority of persons between the age of
11/12 and 17/18 – but that the growth of decision-making abilities is occurring across a timespan. Secondly, one needs to define decision making within the context of the question of legal
culpability. In formal terms, decision making typically is construed as requiring knowledge and
requisite cognitive abilities to process the information in some logical fashion. But apart from that
and even more decisive psychosocial forces and factors come into play, what a person has
“learned” in her life so far emotionally, what has shaped her feelings, her fears and her aspirations.
Taking in view the whole complex picture, Weijers and Grisso have summarised thus: “From
a cognitive perspective, there is good reason to believe that youths in their early teens on average
do not have the knowledge or cognitive capacities of adults whom we hold fully culpable when
they make decisions about illegal behaviours. Those differences typically are less significant or
non-significant however, when comparing older adolescents (ages 16–17) to adults.” (Weijers
and Grisso, 2009, 63)
There is also considerable evidence that development in adolescence involves changes in the
degree to which decisions are made based on peer influences. Especially the studies on desistance
have shown the decreasing importance of peer acceptance when making choices for older
adolescents. There is also evidence that adolescent‘s future orientation undergoes changes across
adolescence. Parallel changes occur regarding risk taking behaviour that becomes attenuated in
the course of adolescence. Finally, compared to adults, adolescents appear to be more susceptible
to manifesting impulsive responses to emotional arousal even in later adolescent years. More
recently, there is also now some neuro-scientific evidence that seems apt to bolster the indications
that exist regarding the process of a maturation of decision-making capacity that lasts well into
the years of adolescence and therefore might justify a different assessment of juvenile delinquency
and moreover a different choice of reaction toward such delinquent behaviour.
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Weijers and Grisso in sight of this remarkable body of scientific evidence nevertheless point
to the limits of the usefulness of such evidence for grounding a policy regarding adolescents’
culpability or blameworthiness. It is incomplete, they remark, and besides, almost all of the
research on adolescents’ decision-making behaviour has been performed with normal adolescent
samples, although, “the population of adolescents about whom we are most concerned in legal
and policy analyses are delinquent youths.” (Weijers and Grisso, 2009: 64/65)
Let’s against this background attempt to draw a more precise picture of regulations regarding
age boundaries in the Baltic countries.
We have already said that by and large these countries follow the Central/Northern/Eastern
pattern of setting age limits: the applicability of specific regulations for adolescents pertains to 14
to 18 years.
The most outstanding feature we find in Lithuania where the “old” three-tier-regulation is
still in force; this implies that the Penal Code of Lithuania provides for two age limits – 14 and
16 years of age. Although Art. 13, para. 1 of the Code embeds a general rule that persons are
responsible under the Code only after they have reached 16 years of age, actually the Code
establishes criminal responsibility of 14 year old juveniles for all the most serious crimes as well as
for all the property offences that juveniles are traditionally most often charged with. The 16-years
boundary applies to slight physical injury and disturbance of the public order only.
One could therefore say that the lawmakers felt – out of whatever reasons – obliged to pay
lip-service to the older regulation and to the criminal policy orientations that went with it, but
were also hesitant to implement such a policy. The introduction of a host of exceptions from the
16-years limit that in fact rendered it void of content appears a shrewd device to achieve the
policy result intended without renouncing the principle behind an established regulation.
Latvia has set 14 years as the age when criminal liability commences: and this criminal
liability is defined as being “capable of guilt” and therefore to be held responsible for his or her
acts pursuant to the Penal Code. During the span between 14 and 18 years specific regulations
apply – albeit no specific Juvenile Justice Act was issued.
In this place I would like to pay tribute to the passionate argument, Andrejs Judins has put
forward in his report: It is – as the whole of this contribution – a plea for the establishment of RJ
principles throughout the system of juvenile justice – and this plea bears relevance also with regard
to the age boundaries, the age of criminal responsibility. He says: “Children of the first age group,
(those under 14 and therefore below the age of criminal responsibility, C.P.) cannot be held
criminally liable and the state reacts to their offences by employing instruments of social impact,
however, if the individual, who has committed an offence, has reached the age of 11 at the time
of the commission of the offence, coercive educational means are also applied. If Juvenile Justice
is considered to be a sub-branch of criminal justice, children of this age group are not recognized
to be subjects of juvenile justice. If Juvenile Justice is interpreted wider, namely, as an independent system that has been established to react to offences of juveniles, then children who have
not yet attained the age of criminal liability, are subjects of Juvenile Justice.
Upon the assessment of the Latvian situation, it must be recognized that the opinion of
practitioners as well as the regulation provided by legal acts are more related to the first opinion
than the second opinion. The staff of those institutions that deal professionally with combating
crime and react to criminal offences, most frequently hold the opinion that their clients are
children who can be held criminally liable. This opinion should change in the course of developing new Juvenile Justice. All children irrespective of their age must be subjects of Juvenile
145

Justice. This statement should not be interpreted as support to expanding the competence of
traditional criminal justice also in respect of individuals who have reached the age of 14 – it is
just the opposite, instruments of Juvenile Justice not criminal justice should be applied also to
children who have reached the age of 14 and to offences they have committed. Thus, the subject
of Juvenile Justice must be individuals who have not yet attained majority.”
I admit that this line of thought would warrant intensive discussion. Here I only want to put
forward the conjecture that Andrejs Judins might have the example of New Zealand in mind –
which is, of course, based on and developed from quite different structural preconditions.
In Estonia, criminal responsibility commences also at 14 years. Estonia has issued the
“Juvenile Sanctions Act” that applies also to children below the age of 14 – albeit no penal
sanctions (in the narrow sense) are applicable. The main field for applying the Juvenile Sanctions
Act are adolescents between 14 and 18 years of age. Interestingly, the guidelines do not address
reduced cognitive or psychosocial capacities to incur guilt on the side of the youngster; they
are on the contrary future-oriented and focus on the presumed preventive effect of the sanction
intended.
This Act applies to minors who:
• between 14 and 18 years of age, commit a criminal offence prescribed by the Penal
Code, but the prosecution or court find that the person can be influenced without the imposition
of a punishment or the application of a sanction prescribed in §87 of the Penal Code, and
criminal proceedings with respect to him or her have been terminated;
• between 14 and 18 years of age, commit a misdemeanour prescribed by the Penal Code
or another Act, but a body conducting extra-judicial proceedings or a court finds that the person
can be influenced without the imposition of a punishment or the application of a sanction
prescribed in § 87 of the Penal Code, and misdemeanour proceedings with respect to him or
her have been terminated.
In fact, two preconditions are addressed in this text: the chances of influencing a juvenile
offender “without the imposition of a punishment” and the previous termination of criminal or
misdemeanour proceedings. The latter relates to the procedure to be followed when dealing with
the wrongdoing of youths, the first one is somewhat surprising. It implies that the prosecutor or
the judge that is to handle the case gives some thought to the potential of punishment as well as
the potential of other measure to exert an “influence” on the youth. To gauge such a potential
influence might appear a difficult task; and we might rightly assume that it is left to the legal
personnel’s common sense – or rather their common sense-theories to bring forward the reasoning
that is to ground the respective decisions.
These policy orientation bears some similarity to the principles outlined in the Lithuanian
Penal Code – in relation to the age of criminal responsibility:
In the principles outlined in the Penal Code (article 80) we find the following “statement of
intent”: The purpose of the structural characteristics of juvenile criminal responsibility is to
make sure that criminal responsibility of a juvenile corresponds their age and social maturity;
to limit the number of imprisonment punishments and expand the possibilities to apply
educational measures for juveniles; to help a juvenile change the way of his life and behaviour
while combining the punishment for the criminal act, his/her personality’s education and
elimination of causes of the illegal behaviour; to prevent new criminal acts committed by
juveniles. (Lithuania Report, p. 4)
These considerations belong already to the part of the report dealing with policies.
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But before turning to this as one of the core chapters of the report, I want to cast a glance
at the language of the numbers and the picture that emerges regarding juvenile delinquency in the
Baltic countries and its more recent developments.

4. The phenomenon of juvenile delinquency and its developments
Since I do not have crime rates from all countries (they are mentioned only in the report from
Lithuania) it is difficult to compare and to place the situation regarding the development of juvenile
delinquency in the Baltic countries in the wider European context.
The following facts have been reported:
Lithuania
During the period from 1990 to 2002, the absolute number of registered offences that
juveniles have been charged with has increased from 2.506 to 5.152 (approximately by 100%).
The number of charged persons has increased from 2.042 to 3.522 (approximately by 40%).
However, relative numbers (crime rates, i.e. counted per 100,000 population) have not changed
significantly; during the last 5 years only slight variations of registered juvenile delinquency can
be noticed. (Sakalauskas)
(I wonder though whether the demographic developments are contrary to that in Latvia,
where the number of young persons is definitely decreasing. If the crime rates for juveniles remain
indeed rather stable in Lithuania this has to be due to a larger number of young persons!)
Latvia
The numbers and the time series provided are not easy to interpret – there appears a peak
of suspected youths around the years 2003–4, that has levelled off since then. But in the light of
the fact that there is a dramatic reduction in the numbers of juveniles in Latvia, the marked
decrease in the number of crimes committed by youngsters that happened since 2005 has
definitely resulted in a decreasing crime rate in Latvia. (I have calculated an age specific crime rate
of 1.153 for 2008 compared to 1.352 for 2005.)
Estonia
Data confirm that juvenile criminality was stable from 1995 to 2001, and has been consistently increasing since 2003.
Around the years 2003/2004 we find some zig-zag of the number of suspected juveniles
that we are told is due to changes in registration guidelines.
Jaan Ginter and Jaan Sootak (Dünkel et al, 2009) have reported that the data on prosecuted
persons may be incomplete, because the extraordinary drop in the number of prosecutions in
2002 and 2003 is not paralleled by a respective drop in the number of criminal acts recorded
by the police. The increase one could then read from the data has continued in the following
years – the last one of about 8% in 2008 compared to 2007. But I have to stress once more that
crime rates are lacking. In the case of Estonia they might show an even sharper increase if the
same demographic phenomenon that characterises the situation in Latvia: decreasing numbers of
juveniles, is also true for Estonia.
A few more pieces of information from the report on Estonia: “Most minors do not commit serious criminal offences, but rather offences against property and so called status-related offences
such as failure to perform the obligation to attend school, smoking, alcohol consumption, breach
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of public order, etc. Due to the entry into force of the Code of Criminal Procedure, the number
and proportion of physical abuse has significantly increased since the 2nd half of 2004...
Misdemeanours committed by minors have increased in 2008 in comparison with 2007 by
14%, reaching in total 32,717. The biggest increase (25%) was regards violations of the Alcohol
and Tobacco Act. Consumption of alcohol by the minors under 16 years of age has been the
priority field to the police in 2008, so that the raise in crime can be explained by the effective
work of the police. Police has noticed that the alcohol is quite easily sold to the minors and the
problem is widely spread all around the country.”
The most pertinent question then is: Have the Baltic countries have seen an increase in the
prevalence of youth crime in the course of the years since the political turnover and are such
developments in line with European tendencies, are they in line with developments in other postsocialist countries, or is anything extraordinary or special happening there?
As to the question of an increase, a decrease – or an overall stability: if there is an identifiable
change happening since the 1990s, it is rather in the direction of a slight increase, it might be
more pronounced in Estonia – albeit we do not have specific crime rates.
Is this in line with developments in other new democracies in this part of Europe? – Alas, to
answer this question I do have little reliable information. I will therefore follow two lines of
argument. Firstly, I will draw from the data gathered in the course of the “Mare Balticum” project,
led by Frieder Dünkel of the university of Greifswald that included the city of Vilnius in Lithuania
and that of Tartu in Estonia. And I will then quote from the report presented by Alex Stevens in
the volume “Reforming Juvenile Justice”. (Junger-Tas and Dünkel, 2009)
Self-report studies aim at digging up and projecting a more “realistic” picture of crime-experiences in the life of people, i.e. a picture that goes beyond (or below) that mirrored by the crime
statistics. These statistics present per definitionem only a small cut-out of the overall scene,
namely those crimes that have been reported or have otherwise have become known to the agencies
of the Criminal Justice System. They share this aim with victimisation surveys and often – as is
also the case with the “Mare Balticum” study – combine the victim with the perpetrator perspective.
The “Mare Balticum” self-report study concerned an international comparative poll of
th
9 grade students (about 15 years old) about experiences of violence as victims as well as perpetrators in six cities; besides Vilnius and Tartu, in Germany: Greifswald, in Finland: Helsinki, in
Sweden: Uppsala and in Poland: Szczecin. Almost 4900 pupils in total showed similar patterns
concerning “ubiquitous” delinquency, particularly regarding property and other petty offences. We
have seen in the reports that also in the Baltic countries, property offences constitute by far the
largest number of offences registered, (80% in Lithuania, 66% in Latvia – we do not have exact
number for Estonia, just the statement that “they mostly consist of larcenies, including theft
from vehicles”.) On the other hand, considerably different life prevalence rates can be observed
as shown by the “Mare Balticum” study. An elevated life prevalence rate was shown in the Middle
and Eastern European countries compared to Uppsala, Helsinki and Greifswald regarding offences
of violence. While – according to the data on self-reported delinquency – more severe violence:
extortion, robbery and armed threat remain below 5% and therefore are to be regarded exceptional
occurrences in all cities (except Szczecin where the prevalence amounts to 9%), the experience
of slight bodily injury/assault is 28% in Tartu, 21% in Vilnius as compared to only 13% in Helsinki
and 15% in Greifswald. In the Middle and Eastern European cities involved in this study, the
victimisation risk was two to three times higher than in the Scandinavian cities or Greifswald.
3–7% of the pupils – in Szczecin about 10% – experienced massive domestic violence and/or
abuse by their parents. This percentage is 5% in Tartu and 6.4% in Vilnius. The correlation
between experiences of domestic violence in childhood with later self-reported acts has been
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confirmed in this study. Interestingly, the correlation between physical abuse and self-reported
violence is more pronounced in the Scandinavian cities Helsinki and Uppsala, where this type of
experience in the family is more rare (albeit the differences between the research sites are not
strong). Everywhere the correlation is particularly strong for male juveniles, whereas female
juveniles apparently also have other coping strategies to combat these negative experiences. The
authors have paid special attention to the issue of parental violence; they have emphasized the
fact that the violence used by parents against their children is not yet a practice of the past. If one
takes together physical abuse and bodily castigation, we see that about 30% of the boys and girls
are submitted to such treatment (it is “only” 20% in Uppsala). One has to be aware of the fact
though that there exists no direct and simple causal relationship between violence in the family
and the delinquent, especially the violent behaviour of people. Rather we have to reckon with a
multitude of factors and of influences that contribute to a youngster setting out on a criminal
career. Besides the quality of socialisation in the family – and in the schools – other social and
cultural factors – as well as personal characteristics (that in itself can partly be attributed to the
child’s history of human interaction) may account for such a “result”. And we have to keep in mind
that the “criminal career” addressed here is a rare occurrence. The levelling of delinquent behaviour, or, in other words, the “spontaneous remission” of deviancy in later adolescence is the rule,
the “normality” – and not the inevitable downward spiral of a criminal career.
To summarise the results of the “Mare Balticum” study, we see that in spite of many
similarities fundamental differences remain between the Western European cities and the former
socialist countries which indicates a particularly problematic situation for the young people in
Eastern Europe.
The Estonian report mentions another, a rather “new” self-report study that has been carried
out in 2006/2007 within the framework of international ISRD-2 study. The target group of the
study was constituted of all students of 7th, 8th and 9th grade at the age of 12–17 attending
“general” schools in Estonia. 2623 questionnaires were received and analysed. The results show
the well-known picture of juvenile delinquency: the most common offence is the breach of the
public order, following shoplifting and breaking the public property. 12% of the respondents said
that they have committed an offence (or a misdemeanour according to the Penal Code). 45% of
the respondents have consumed alcohol during the last 6 months; the life-time prevalence for the
respondents amounts to 87%. The abuse of alcohol is increasing among the girls and the boys.
24% of the respondents have experienced school violence and bullying, the greater part of the
victims belong to the age group 14–15, affected are 7% the boys and up to 4% of the girls. Every
fifth respondent has fallen a victim of theft.
In this study a positive correlation was detected between juvenile delinquency and conflict
between the child’s parents – regardless of the type of the family as one-, or two-parent-family.
This correlation is more pronounced for boys. The role of the father or the absence of a father
appears of less importance as concerns the occurrence of juvenile delinquency; it does influence
the risk behaviour of the juvenile (abuse of the alcohol, tobacco, drugs and truancy) though. The
risk of juvenile offending is reduced if the parents know about their children’s activities, especially
their leisure activities, and if they have contacts with their children’s peers and friends.
Alex Stevens in his contribution to the volume on “Reforming Juvenile Justice” has very
carefully collected data from various studies across Europe, not only from the “official statistics”
but also from victimisation surveys and from self-report studies. For the latter two categories the
number of countries that have participated in such studies and have data available is restricted.
The Baltic countries are not amongst those that were able to provide this type of study and therefore do not show up in the comparison. In addition, Stevens cautions against the interpretation
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from official statistics of the 12 new member states – that are presented separately from that of
the 15 old members. (Several of those new ones experienced big changes in their criminal justice
system in the transition from socialism during the 1990s, he observes.) The relation of the data
from those different sources has also been looked into in some detail. Thus we get to know that
the weighted mean of the available rates of self-reported robbery for the 12 countries in 2004 was
nearly six times as high as the 2003 rate of recorded offences for the EU15. Regarding the
comparison of official to victimisation data, the author points to several findings of longitudinal
victimisation studies that show that a substantial rise in police recorded violence does appear
much less pronounced in the victimisation studies – and that this might be due to increased
reporting to the police or an intensification of police attention to certain forms of deviant behaviour.
As an example we can point to the 25% increase of violations of the Alcohol and Tobacco Act. In
Estonia consumption of alcohol of the minors under 16 years of age has been the priority field to
the police in 2008, so that the rise in crime can be explained by the effective work of the police,
says the Estonian report.
Taken all together Stevens arrives at the following conclusion: “The figures suggest that
property offences, such as theft and burglary have tended to fall in Europe since the early
1990s. The picture for violent offences is more complicated. Records of convictions suggest
increases of all the types of violent offending included in these analyses. Police records suggest
increases for all types except homicide. But victimisation surveys suggest that violent offending
has actually fallen. This supports the idea… that the rise in officially recorded offences does no
reflect an underlying increase in the level of violent offending.
As for the level of offences that are committed by juveniles, the available data are limited.
There is a pattern in official records of the proportion of suspected offenders who are minors to
have increased for violent offences and decreased for property offences. However, as suggested
above, the official records of violent offences seem highly susceptible to changes in police
recording practices. It can be assumed that the proportion of suspected offenders who are
children is even more likely to change according to the operational priority that the police give
to arresting young people. So, little reliance can be placed on such figures. Nevertheless, there
are consistent reports from the research literature that the mid to late teenage years are the peak
ages for both the prevalence and frequency of the types of offending discussed here. If this is
the case, then it is very likely that changes in the overall rates of offending are reflective of
changes in offending by young people. Given the data from the victimisation surveys presented…
it seems likely that the rate of offending by young people in Europe has fallen for both property
and violent offences. This may not be true for all cities and countries, but it is suggested by the
aggregated data presented. While Youth offending seems to have been falling, the attention
paid by the criminal justice system to their violent offending in particular has risen.” (Stevens,
2009, 17)4
If we read the conclusion of Alex Stevens against the background provided by the “one shot”
results of the “Mare Balticum” study, we can ask once more whether a specific “Baltic scene”
regarding juvenile delinquency can be discerned. The situation of young people in these countries
is a difficult one, said Frieder Dünkel and his colleagues; and this was written before the economic

In this place I want to mention considerations of my colleague Arno Pilgram as expressed in his article:
Getöse oder Stillschweigen – verfehlte Tonlagen der Jugendkriminalitätsdiskussion in Deutschland und Österreich;
they refer to the importance of changing practices and habits of “reporting” to the police and their effect on crime
rates. By and large they point in the same direction as the observation of Alex Stevens concerning the discrepancy
between the tendencies to be observed in official statistics as compared to victimisation studies.
4
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crisis hit – and especially hard in the Baltic countries. I have not yet mentioned two small but
rather interesting outcomes of the “Mare Balticum” study, namely for once that shoplifting and
theft of vehicles were offences committed to a much lesser degree in Vilnius and in Tartu as, e.g.
in Greifswald. On the other hand, everywhere except in Vilnius and in Szczecin the rates for slight
injury without the use of a weapon are much higher than for injury involving the use of a weapon.
The authors of the study project the thesis that violence in the Polish and Lithuanian city is more
motivated by straight material consideration and appears to a lesser degree as “violence per se”.
Altogether the social turmoil that went with the political change has impacted on the “crime
scene” of these countries and has also found its expression in the forms and patterns of juvenile
delinquency. At the same time, these patterns are also marked by certain features that account
for the Baltic countries still belonging to a previous, a pre-modern era; e.g. a small (though increasing) proportion of delinquent girls and – at least so in Lithuania – high rates of “instrumental”
violence.
As emphasized already above, interpretation of official as well as survey data is open to
conjecture and not at all based on solid ground. We are left with two contentions that stand in a
relationship of mutual tension. For once, we can say that by and large, developments regarding
juvenile delinquency do not differ drastically in the Baltic states from that in the rest of Europe. It
could easily be the case that the more recent rise will level off soon.
But if they have increased while they have stabilised in the rest of Europe then we can
assume that this is due to late-comer effects and to the disruption of the transformation with high
rates of unemployment. This version might also receive support when looking at one of the more
dramatic aspects of developments regarding youth crime in this part of the world, e.g. when
Sakalauskas points to the high number of homicide and murder cases with juveniles as
perpetrators in Lithuania; they are the very highest in Central and Eastern Europe as stated in the
UNICEF report in the period 1990–1995.

5. Criminal policy for juveniles – the Guidelines
We have learned from the contribution of Gintaukas Sakalauskas that the Baltic states do
build on a tradition developed as part of a Eastern European legal/cultural heritage and this
heritage is to a large part well connected to other European traditions; it does not at all stand aloof
and it did not start from scratch at the beginning of the 1990s.
At least in Lithuania the dual system of punishments and of educational measures was
already in place and it was retained and carried over into the new legislation.
But Sakalauskas has also pointed to the fact that due to various efforts of reforming legislation
and including new and more modern instruments of reacting to juvenile delinquency, the whole
edifice of regulations has become difficult to understand and to use its instruments in an adequate
way – transparency and a systematic structure (as it is regarded as indispensable for continental
law systems) have been relinquished.
We do not know to what extent the rationale and the structures that have marked criminal
justice before the independence of the Baltic countries are still of influence in Latvia and in Estonia.
But we can clearly discern the dual system of punitive and of educational measures. Once more:
this is not a unique feature to be found in the Baltic countries, it appears particularly strong, or
elaborated though in the Baltic countries. And this might be partly due to the intertwining of an
old system and the effort to introduce and to integrate new “modern” instruments into the old setup – resulting, as said above quoting from Sakalauskas, in a confusing jungle of regulations.
151

Lithuania
Laura Üsele in her report contends that the assistance and guidance Lithuania has received
from the Netherlands accounts for Lithuania having made a conscious effort at “creating a coherent
criminal Juvenile Justice strategy, based on the respect for human rights and emphasizing
rehabilitation of juvenile offenders. The Programme encompassed the reform of the system of
sanctions for juvenile offenders; the institutional reform of the Juvenile Justice (police, prosecutor’s office, courts, places of confinement) and establishment of an institution assisting
the ex-confined to reintegrate into society; raising awareness on the issues of Juvenile Justice;
as well as stimulation of re-integration of juvenile offenders into society.” No tension is
mentioned as is the case in Andrejs Judins’ report on Latvia; Human Rights are placed in front,
followed by the goal of “rehabilitation” – the rest deals with organisational and institutional reform.
What is stated as “key goals” remains very general indeed: “to create conditions for purposeful,
long-term and comprehensive Juvenile Justice improvement, to foresee and implement the
corresponding measures for helping this system to operate more effectively and professionally,
to be oriented to a greater extent towards the differentiated needs of the juveniles who infringed
the law, the institutions working with them, the staff and the whole public.”
On the other hand, there is reference to a chapter on general policy orientations in article 80
of the Lithuanian Penal Code. It is stated there that “the purpose of the structural characteristics
of juvenile criminal responsibility is to make sure that criminal responsibility of juveniles
corresponds their age and social maturity; to limit the number of imprisonment and expand the
possibilities to apply educational measures for juveniles; to help a juvenile change the way of
his life and behaviour while combining the punishment for the criminal act, his/her personality’s
education and elimination of causes of the illegal behaviour; to prevent new criminal acts
committed by juveniles.”
The assistance provided by the Netherlands has contributed to issuing three consecutive
Juvenile Justice Programmes. The second Programme (2004–2008) paid focused on the preparation and the consistent, continuous training of juvenile justice officers, working with juvenile
offenders; also emphasis was put on the rehabilitation system for those who committed a crime
being under 18, etc. “Every Programme was finished with the monitoring of legal acts related to
the juvenile justice,” contends Laura Üsele.
The third programme was at the time of preparing the report, still in the process of adoption
by the government. Laura Üsele explains: “One block of measures in the third Programme is
related to the mediation in juvenile criminal cases. It covers: the assessment in which municipality the pilot project of mediation between crime victim and juvenile offender will be developed,
which institution will provide this service; preparation of mediation process rules; developing the
system of preparation of the mediators, creating the methodological material for their training;
the execution of a pilot project of mediation between crime victim and juvenile offender; the
monitoring and final evaluation of the pilot project; and introducing the recommendations for
further development of mediation in juvenile criminal cases.”
Finally there is a short paragraph in the Lithuanian report on the “National Crime Prevention
and Control Programme” that was approved by the Parliament on March 20, 2003. In its section:
“Criminal and Punishment Execution Policy” striving for the creation of a Restorative Justice system
was indicated, its main aim being to restore the former situation between the subjects affected by
a crime – victim, perpetrator, society. There as well we find that it was planned to set up a mediation programme for juvenile offenders and to start out with a pilot project. This was not realized
due to financial problems.
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Here we are already at the point where RJ comes into the picture. I will attend to it in a
special chapter.
Latvia
In the Latvian report by Andrejs Judins a special effort has been made to highlight the
tension, albeit it might be called a productive, or fertile tension – that exists between two
principles, or two policy-orientations that mark the field of Juvenile Justice – first of all in Latvia.
He has been talking about the goal of the “protection of the rights of children” on the one hand
and the goal of an efficient protection of the rights and interests of the society and the individual
on the other hand. This latter goal is largely what is implied by the German term of the
Rechtsgüterschutz (the protection of the legal goods and values of a society. And it is, by the way,
interesting to notice the differences between this protection and the guarantee that is nowadays
frequently asked for – vigorously demanded even, namely the guarantee of complete security to
be provided by the agencies of criminal law, in the last instance: by the “state”.)5 Judins thus
arrives at the contention that “Contemporary Juvenile Justice reflects the compromise between
the two demands, namely, the objective necessity to react to a criminal offence without relating
it to the offender’s age (a) and the necessity to protect rights of children where respect for these
rights requires a departure from the traditional criminal legal reaction if the criminal offence
has been committed by a child and even to remove the child criminal justice.” The paper resorts
to a chart illustrating this relationship of tension.
Right from the beginning Judins goes into the direction of espousing Restorative Justice as the
way to stand up to this tension and to reconcile the two goals criminal policy in the realm of Juvenile
Justice is confronted with. He points also to a more recent document that explicitly addresses the
topic of RJ and attempts to allocate RJ principles in the CJS of Latvia. This is the “Concept on
Criminal Penal Policy” approved on 9 January 2009 that entrusts the Ministry of Justice with the
task of formulating the respective amendments to the Criminal Law by 1 February 2010.
What are the policy orientations outlined for Lithuania and for Estonia?
Estonia
In Estonia we also find a series of guidelines that have been put in place beginning in the year
2003. And as is the case in Lithuania, not surprisingly, they are of a rather general type. What
appears special though, is the fact that by paying attention to the issue of “social prevention”,
these guidelines project a broad vision of criminal policy. The report lists the influencing factors
which cause crime through social, education, family, youth, cultural, church, economic, traffic
and other policies for the purpose of laying the foundations for involving each person in social
life, considering the objectives of society, in order to prevent the deviating behaviour arising
from a person’s marginalisation. In other words, criminal policy is perceived as part and parcel
of social policy, of a policy of social integration and of promoting social cohesion.
Another related piece of policy orientation is provided by the so-called “Laulasmaa Declaration”, issued in August 2005 by the Minister of Justice and the Minister of Internal Affairs together
with the Prosecutor’s Office and the Police; it aims at “paying attention to combating criminal
offences committed by and against minors… especially paying attention to the sexual and violent
offences with child victims.”
I admit that my version of explicating the function of law and especially of criminal law and allocating a
place to RJ albeit not completely different, or even contrary to Andrejs Judins’ approach, does place emphases
differently – following the line of thought of the eminent German sociologist (of law) Niklas Luhmann.
5
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The Laulasmaa declaration enshrines an orientation that is quite pronounced in Estonia –
maybe even more so to the observer from outside: it is the emphasis put on victims’ issues within
the policy guidelines that have been put in place in Estonia – and also in the report itself. Victim
Support has exerted considerable influence and we will see that this impact is also present in the
realm of RJ.
Finally, there is the “Development Plan for Reduction of Juvenile Delinquency 2007–2009”.
According to the reporter this plan “has been drawn up based on the key developments in juvenile
delinquency over the past few years, i.e. juvenile delinquents are becoming younger and the
recidivism of juvenile delinquents is showing a growth tendency.”6
This last plan contains more than just a set of principles and guidelines; it sets out the
elements and the building stones of the criminal policy in the field of Juvenile Justice. Apart from
pointing to the need of paying attention to “problem children” early, as well as the necessity to
promote networking, this plan talks about:
• the development of the system of the “Juvenile Committees”. There the development plan
stipulates various analyses, in order to further develop the existing system of Committees. I will
come to this “centre piece” of the Estonian system of Juvenile Justice in the next chapter;
• the reorganisation of schools for students who need special treatment due to behavioural
problems (“special needs schools”).
This is another element of Juvenile Justice we find – with slight variations – in all of the
Baltic countries. The report from Estonia states that “According to various estimates, the effectiveness of special needs schools is quite low: a large portion of the former students of special
needs schools has been punished for offences, does not study or work. In order to make the system
of special needs schools more effective, the development plan wants to organise the infrastructure and pay attention to development of study and educational work, incl. establishment of a
follow-up probation system. In the coming years, the schools will be differentiated”;
• the importance of special treatment of minors in criminal proceedings and the need to
process juvenile offences quickly. “Imprisonment of minors should be considered the last resort
and only if any softer intervention has not put an end to the minor’s criminal career.”
It seems worth mentioning that an important Estonian document guiding the welfare part of
youth policy constitutes the so-called “Strategy to Guarantee the Rights of the Child”. “It foresees
adoption of annual action plans by the Government of the Republic. The Ministry of Social
Affairs has the obligation to submit to the Government progress reports on action plans. The
Strategy to Guarantee the Rights of the Child and the resulting action plans list the main
development trends and actions to ensure welfare of children, grouped by the government areas
of all ministries, incl. the Ministry of Justice and Internal Affairs who hold the leading positions
regards Juvenile Justice system. In general terms, the child welfare activities in general could
be classified under two groups: services, support and other assistance provided to the child and
to his or her family to support establishment of a safe growing and development of environment
for the child, and foster care.”
The example of Estonia and its policy guidelines, especially so the “Development Plan for
Reduction of Juvenile Delinquency 2007–2009” can serve well as leasing over to the chapter on
the various legal provisions and instruments to be found in the Baltic countries.
There we are back at the topic of rising crime rates, and especially those for children. As already stated,
the time series given for Estonia do point in the direction of a rising number of juveniles since 2003; figures for
children below the age of 14 are lacking though.
6
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6. Legislation and the legal provisions
Initially I have to state that nowhere in these countries exists a specific Juvenile Justice
Act – as is the case, e.g. in Germany and in Austria, or in Spain. Nevertheless we do find quite
extensive and also quite novel regulations pertaining to young offenders and to “problem children”
in all three of the Baltic countries.
Lithuania
We do know that there were efforts to prepare and put into force a specific Juvenile Justice
Act but these efforts were not followed through. Lithuania does have special provisions, provided
for in a special chapter (Chapter XI) of the Penal Code of the Republic of Lithuania. This chapter XI
of the Penal Code establishes the purpose of juvenile responsibility. According to Laura Üsele, it
delineates the age boundaries of persons to whom the provisions of the chapter are applicable (we
have been talking about this in chapter 3); and it “considers reformative sanctions towards
juveniles including their imposition, duration and the consequences of non-implementation. It
also characterizes the imposition of penalties on juveniles; considers the features of suspended
sentence, release from criminal responsibility, and early release from penalty for juveniles.”
It states as the overall aims of these provisions: “1) ensure correspondence of liability to the age
and social maturity of these persons; 2) restrict the possibilities of imposition of a custodial
sentence and broaden the possibilities of imposition of reformative sanctions against these
persons; 3) help a minor to alter his manner of living and conduct by coordinating a penalty for
the committed criminal act with the development and education of his personality and elimination of reasons for the unlawful conduct; 4) prevent a minor from committing new criminal
acts.” (Lithuania report, p. 4)
Within the Penal Code the penalties that are foreseen range from community service, (from
10 up to 240 hours of unremunerated work, not more than 40 hours per month), then fines
(according to standards of a day-fine system), restriction of liberty (for a period from three months
up to two years, serving certain obligations and injunctions imposed by the court); then there is
arrest (for a period from 5 up to 45 days), and finally fixed-term imprisonment. The justification
for imposing imprisonment is interesting to read. Albeit not at all surprising: “The court may
impose a penalty of imprisonment upon a minor where there is a basis for believing that another
type of penalties is not sufficient to alter the minor’s criminal dispositions, or where the minor
has committed a serious or grave crime. In the event of imposition of a custodial sentence against
a minor, the minimum penalty shall be equal to one half of the minimum penalty provided for
by the sanction of an article of the Code according to which the minor is prosecuted.” (This
“belief” that only imprisonment can alter the criminal dispositions of the hard-core juvenile
delinquents is widespread and even more pronounced within the members of the judiciary and
the prosecutors; it is indeed a “belief” and for most of the time and most of the cases not at all
grounded in empirical evidence). There are also special provisions for a suspended sentence to be
imposed upon a juvenile: “Where a minor is sentenced to imprisonment for one or several crimes
committed through negligence or to imprisonment for a term not exceeding four years for the
commission of one or several premeditated crimes, a court may suspend the imposed sentence
for a period ranging from one to three years. The sentence may be suspended where the court
rules that there is a sufficient basis for believing that the purpose of the penalty will be achieved
without the sentence actually being served.” (Dünkel et al., 2006)
A core piece of the penal law provisions pertaining to juveniles – and we will see that this
holds for all of the Baltic countries – is the “procedural” device of release from criminal liability.
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It is coated in a set of preconditions to be fulfilled in order to effectuate such a “release”:
Sakaulaskas has put it thus: “The Penal Code sets rather strict criteria to be met for a possibility
of release from penal liability to arise. A minor who commits a misdemeanor, a negligent crime
or a minor or less serious premeditated crime for the first time may be released by a court from
criminal liability where he: 1) has offered his apology to the victim and has compensated for or
eliminated, fully or in part, the property damage incurred by his work or in monetary terms; or
2) is found to be of diminished capacity; or 3) pleads guilty and regrets having committed a
criminal act or there are other grounds to believe that in the future the minor will abide by the
law and will not commit new criminal acts.”
Release from criminal liability is, in fact, the instrument designed to make room for
diversionary measures (although several of those measures are available for adults as well) but in
the case of the juveniles, the measures that can be imposed are supposed to have an educational
effect. And there we are at the other, the opposite end of the tension that characterises Juvenile
Justice. The requirement and the hopes that are addressed to the criminal law intervention to
make the young person a better person, at least to work in the direction of preventing her from
further infringements of the law.
The “Erziehungsgedanke”, the pivotal importance of the educational orientation, is indeed
what drives the policy of applying these measures when youngsters are the lawbreakers. Repeatedly it had to be defended against the onslaughts to do away with it and to no longer dabble with
soft intervention that are secretly laughed at by the young criminals. In Germany, Horst SchülerSpringorum and Winfried Hassemer belong to those who unabatedly have upheld and are
upholding this principle.
I will in this place take the opportunity though to point to the example of my country, Austria,
which, despite its general closeness to crime policies as in developed Germany is more reluctant
to put this “Erziehungsgedanken” on its banners. “We” are indeed more modest, more realistic,
more matter of fact, I’d say: criminal law, e.g. Udo Jesionek would say is not there to educate
young people in the first instance. Contribute to his/her staying out of further entanglement in
activities that are defined as against the law suffices! The big task of education is for other
institutions of society to realise. BUT: do nothing within criminal law interventions that would
contribute to obstructing the main aims of any education – to make things more difficult for the
youngsters, to get them trapped in the famous “downward spiral” of a criminal career!
Now: which are those “reformative measures” or “educational sanctions” in the case of
Lithuania?
They consist of a warning (a court shall state to him in writing the possible legal consequences ensuing from the commission of new criminal acts), compensation for or elimination of
property damage (shall be ordered only when a minor has resources which he can independently
dispose of or when he is capable of eliminating the damage by his own work), unpaid reformative
work (shall be imposed for a period of 20 up to 100 hours to be performed at health care, custody
and guardianship or other state or non-state bodies and organizations, work at which may be of
a reformative character), placement for upbringing and supervision with parents or other natural
or legal persons caring for children (shall be ordered for a period from six months up to three
years, but not after a minor reaches the age of 18 years, restriction on conduct (may be imposed
for a term from thirty days up to twelve months, and finally: placement in a special reformative
facility (may be fixed for a period of six months up to three years, but for no longer than until a
minor reaches the age of 18 years).
In addition, the Penal Code of Lithuania states that a person who, prior to the time of
commission of the criminal act (according to the Penal Code), had not attained the age of 14 years
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may be subject to reformative sanctions or other measures in accordance with the procedure laid
down by laws of the Republic of Lithuania.”
We will see that this as well is another of the strategies to be found in all of the Baltic
countries: reformative measures are also to be applied to children below the age of criminal
responsibility!
One might well assume that this article resembles one of the provisions that make for “skirting
the rules” as analysed by Weijers and Grisso – especially if we consider that the reformative
measures include also the commitment to a closed institution. Can we therefore say that by way
of this article the “rule” and the clear boundary of the age of criminal responsibility that is set at
14 years, is circumvented, skirted indeed? We can arrive at a better understanding of this article
when looking at the latest achievement of lawmaking in Lithuania: “The Law on child’s minimal
and medium care” was adopted on 27 June, 2007 and came into force on 1 January, 2008. The
aim of this law is to create a system of minimal and medium care measures for children, who have
“a disorder of behaviour”. It is explicitly aimed at assisting and supporting socialization and
education of these children. “These measures”, says the report, using high-strung language
“should help a child to overcome his/her misconduct, to develop his/her concept of a meaningful
individual and social life.” And Üsele continues: “Undoubtedly, the system of minimal and
medium care measures is a very important sphere of juvenile justice. It should fulfil the gap of
social measures for children, who formally committed a criminal offence, but they have not
reached the age of criminal responsibility, also it should be the element of the measures system
for the children, who have significant problems of behaviour.”
This implies that in addition to the “reformative measures” that can be applied to children
below the age of 14 years, who have committed a criminal offence, as stated in the Penal Code,
there is now an array of “care” – interventions that become available for both the delinquent and
the disruptive, unruly and “difficult” children. While “minimal care” comprises measures such as
consultations of a specialist, obligation to attend a day centre, the obligation to participate in
rehabilitation, integration, social education, prevention or any other programme as well as the
general obligation to attend school, “medium care” is understood as committing these children to
a “socialization centre”. While the devices of minimum care are administrative measures, with the
municipality in charge of their implementation, the measure of institutionalisation, albeit imposed
by the director of the municipal administration, affords the permission of the court. It is supposed
to come into force only in exceptional cases “when there is a real danger for other person’s life,
health or property.”
The new law states also that the measures of minimal care may be imposed only when all
educational means at the school are exhausted, and – by way of analogy – the medium care
measure is imposed, apart from the other preconditions, only when measures of minimal care were
imposed but had proved “ineffective in order to reach positive changes of behaviour”. It is also
stated that a child may be committed to the socialization centre also when the “reformative
sanction” of the Penal Code: placement in a special reformative facility, is imposed, i.e. the
socialization centre serves as a substitute for the reformative facility.
Laura Üsele has in this place added: “As the minimal and medium care system is very
young, there is quite poor practice and still many organizational problems arise while realizing
it.” (Lithuania report, p. 22)
Before I attempt to summarise and to get at the essence of these provisions, I have to cast
a glance at Latvia and at Estonia as well, in order to assess to what extent and in which way their
respective systems of juvenile justice differ from the one just described for Lithuania.
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Latvia
In Latvia the most important piece of legislation pertaining to juveniles – both below and beyond
the age of criminal liability – is the “Law on the Application of Compulsory Corrective Measures to
Children” (or “Compulsory Measures of a Corrective Nature”), or in Judins’ report: “Coercive
Educational Measures”. A prerequisite for its application is the lack of criminal liability. The law also
provides for the combination of a conditional sentence with compulsory corrective measures.
The “regular” penal law sanctions that are applied to those that have been declared criminally
liable/responsible appear more elaborated than the range of sanctions we have met with in
Lithuania: They consist of deprivation of liberty (prison terms for juvenile lasting between 6 months
and 15 years), unpaid work (between 40 and 280 hours), a fine (from one to fifty minimum
monthly salaries applicable in the Republic of Latvia); and the additional punishments provided
for in the Criminal Code, i.e. Police supervision, limitation of rights, confiscation and deportation
from the Republic of Latvia that can also be imposed in cases of criminal juveniles – with only
police supervision finding wider application.
Since 2002 “Conditional Release from Criminal Liability” has also been provided by law.
And in Latvia as in Lithuania it serves as the gateway for the diversionary path – as contained in
the “Coercive Educational Measures”: “According to the law, a person who has committed a
criminal violation or a less serious crime may be conditionally released from criminal liability
by the prosecutor if, taking into account the nature of the offence, the harm caused, information
characterising the suspect and other circumstances of the matter, he/she is convinced that the
accused person will not commit further criminal offences. In conditionally releasing a juvenile
from criminal liability, the prosecutor shall determine a probationary period of between 3 and
18 months. Additionally, the prosecutor – with the consent of the suspect – can impose special
obligations. If a person who has been conditionally released from criminal liability re-offends
during the period of probation or fails to perform the imposed duties, his/her criminal
prosecution shall be continued.”
Moreover, a person who has committed a criminal offence before reaching the age of eighteen
may be released from sentence (e. g. serving a prison sentence – also termed “release from
criminal punishment”), by imposing “compulsory measures of a corrective nature”. Release from
sentence can be revoked if a minor has not fulfilled the obligations imposed by the court for the
period of release.
Altogether the range of diversionary measures in the shape of coercive education is put at the
disposal of decision-making criminal law agencies at several points or at different phases of the
procedure.
In Latvia discretion as to the release from criminal liability rests predominantly with the
prosecutors: Judins says: “An accused person, for example, may be conditionally released from
criminal liability by the prosecutor. Conditional release from criminal liability is basically the
same as the conditional sentence, with the central difference being that the person is not
officially sentenced, but “merely” freed of liability. …If the prosecutor determines that the
offence has been committed by a minor under the age of 14, proceedings shall not be initiated
and all case materials shall be forwarded for departmental examination. Subsequently a decision
shall be made regarding the possibility of applying a compulsory correctional measure.
Where the court recognizes that an accused juvenile has committed a criminal offence, it
can refrain from imposing a criminal penalty and instead apply a compulsory correctional
measure as provided by law, taking into consideration the special circumstances in which the
offence was committed and all further information that has been gathered on the offender that
mitigates his/her liability.”
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The range of these coercive correctional measure corresponds by and large the measures we
have listed as “reformative measures”, or “educational sanctions” within the legislation of Lithuania.
Accordingly they consist of the issuance of a warning; the imposition of a duty to perform unpaid
work for a total of 10 to 40 hours (The report of Andrejs Judins states that the State Probation
Service became responsible for implementing unpaid work as a compulsory corrective measures
for minors in 2005; before that, this function had been in the hands of the Local Governments);
placing a young person under the surveillance and supervision of parents, guardians, as well as
other persons, authorities or organisations (for six to twelve months), the performance of work in
order to alleviate the consequences of the harm caused by the offending behaviour, an obligation
to reimburse the harm, the offending has caused (for youths aged 15 and older who have an
income), the imposition of a duty to apologize to the victims – if the latter agree(s) to such a
confrontation; finally commitment of a young person to an educational establishment for social
correction for 12 to 36 months, but for no longer than until he/she has turned 18.
In addition to these compulsory corrective measures, a duty to undergo treatment for alcohol
addiction, narcotic, psychotropic or toxic substances or other addictions may be imposed on a
minor. The consent of the minor or his/her parents is necessary to enforce treatment.
These provisions deviate from the Lithuanian ones only with regard to the “imposition of a
duty to apologize to the victims.” In the context of defining the place of RJ within the laws of the
Baltic countries this proves important.
Little factual difference seems also to exist regarding the construction of the release from
criminal liability. In the case of children from 11 to 13 it is a kind of “irrefutable presumption” that
this responsibility does not exist, but administrative (civil) liability can be assumed. But it still
needs the decision of the prosecutor to open the possibility of issuing coercive educational
measures for children between 11 and 14 years. As already stated, the discretionary powers of
the prosecutors appear rather broadly defined and especially regarding exemption/release from
criminal responsibility his/hers is a key role. I have also learned from the older report by Andrejs
Judins that not only in Lithuania but also in Latvia, settlement with the victim, a kind of VictimOffender-Mediation can become the justification for exempting a person from criminal liability. We
will come back to the more recent developments regarding this instrument in the chapter on RJ.
The apology as well as VOM are spelt out as one of the preconditions for a termination of
criminal proceedings and conditional release of a person from criminal liability; the whole set of
conditions is the following:
“The prosecutor may also terminate criminal proceedings if an act has been committed
that has the features of a criminal offence, but which has not caused an injury or harm that
would warrant the application of a criminal penalty (1); the person who has committed a criminal
violation or a less-serious offence has come to a settlement with the victim or his/her
representative (2); a criminal offence has been committed by a minor and special circumstances
surrounding the commission of the offence have been determined, and information has been
acquired regarding the minor that mitigate his/her liability (3).”7
Restorative Justice elements are thus built both into the preconditions for release from
criminal responsibility, i.e. the conditions for applying diversionary measures – but they are also
part of those measures – they might be called, “coercive educational measures” as in Latvia, or
“reformative measures” as in Lithuania. While they come as a package and a special section of
It is interesting to note that the Latvian Criminal Procedural Code contains the provision that “The
termination of criminal proceedings shall be allowed only with the voluntary and clearly expressed consent of the
accused.”
7
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the Criminal Code in Lithuania dealing with juveniles, complete with the conditions for release from
criminal responsibility and the reformative measures listed, in Latvia the respective provisions are
contained within different legislative operates, the “Law on the Application of Compulsory
Corrective Measures to Children” on one hand, certain articles of the Criminal Procedural Code on
the other. But both countries do have a system of kind of “doubling” or repeating the appearance
of those measures that are meant to serve an educational purpose. It is difficult if not impossible
to judge from the outside whether this is due to a conscious effort to tie a dense net of
opportunities for the “reform” of youngster that have committed “crimes or misdemeanours”, or
have exhibited severe signs of “a disorder of behaviour”, or whether this is just the result of
unsystematically heaping upon each other measures and provisions that are deemed promising
and in line with European standards. It’s definitely not easy to see “through” these nets and to
assess the practical implications for a criminal policy for juveniles.
Let’s turn to
Estonia
Estonia does have a Law that is almost a Juvenile Justice Act, at least it is close to one: the
title spells out the limitation quite clearly: The Juvenile Sanctions Act that came into force 2002.
Interestingly, this piece of legislation is the responsibility of the Ministry of Education and Research.
This Juvenile Sanctions Act, says the 2006 report of Jaan Ginter and Jaan Sootak, “provides
sanctions applicable to minors and concretises the competences of the juvenile committees.”
(Dünkel et al., 2009)
The group of persons to whom the provisions of this act are applicable is defined within the
Penal Code though. Most important in this respect is the stipulation that it pertains to persons
between 14 and 18 years of age, who commit a misdemeanour prescribed by the Penal Code or
another Act, but a body conducting extra-judicial proceedings or a court finds that the person can
be influenced without the imposition of a punishment or the application of a sanction prescribed
in the Penal Code, and misdemeanour proceedings with respect to him or her have been
terminated. And it applies also to minors who do not fulfil the obligation to attend school, and/or
consume alcoholic beverages, narcotic or psychotropic substances.
The sanctions/measures that can be imposed on a minor comprise the whole range of
measures we have already become acquainted with: a warning, sanctions concerning the organisation of study, referral to a psychologist, addiction specialist, social worker or other specialist for
consultation; conciliation, an obligation to live with a parent, foster-parent, guardian or in a family
with a caregiver or in a children’s home, furthermore: conciliation (mediation),8 community service
(10 to 50 hours), or the participation in youth, social or medical treatment programmes; finally
the placement in a School for Students with Special Needs (SSSN), which is supposed to be the
most severe of this sanction and is applicable to a minor who is at least 12 years old and has either
at less than 14 years of age, committed an unlawful act corresponding to the necessary elements
of a criminal offence or misdemeanour, or between 14 and 18 years of age, committed an unlawful
act corresponding to the necessary elements of a criminal offence, but the prosecutor has terminated
proceedings against him or her, or the court has decided to exempt the person from punishment.
A minor is sent to an SSSN if previously applied sanctions have not been successful, and if
being sent to such a school is in the interests of his or her disciplinary supervision. The duration

Here the report adds: “which can be used, for example, in the case of family and school conflicts, but also
in the case of recently occurred misdemeanours. Conciliation must take place with the agreement of the parties.”
8
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of placement is limited to a maximum of two years. The report adds: “For the exercise of disciplinary supervision, students are prohibited from leaving the territory of the school, except in
the cases provided for in the statutes of the school.”
As is the case in Latvia, the precondition for the application of the sanctions provided for in
the Juvenile Sanctions Act is either a refusal to initiate, or a termination of criminal proceedings
on the part of the prosecutor if the unlawful act had been committed by a minor incapable of
guilt on the grounds of his or her age (i. e. being under 14 years old); or a criminal offence had
been committed by a minor aged 14 to 18, but the prosecutor finds that he or she can be influenced without imposing punishment or a sanction prescribed in the Penal Code.9 Discretionary
powers of the prosecutors appear rather large. This as well is similar to the systemic features
found in Latvia.
Besides this the court has the possibility to make out a conviction but to release the youngster
from sentencing/punishment. In this case, the court can impose the following sanctions:
admonition; subjection to supervision of conduct; placement in a youth home or boarding school;
placement in one of the schools for pupils who need special treatment due to behavioural
problems, which are identical with the above-mentioned School for Students with Special Needs.
A special feature of Estonia are the Juvenile Committees. They are entrusted with the
selection of the appropriate measure to be imposed on a juvenile, when he/she is released from
criminal responsibility or for a child below the age of 14, who has committed an act that is defined
as an offence according to the Penal Code of Estonia.
Juvenile committees are formed in a county on the order of the County Governor. A committee
comprises seven members; these are supposed to be persons with practical experience in the
areas of education, social welfare and health care, and include a police officer, a probation officer,
a staff employee of the county government, and the secretary of the Juvenile Committee that is
responsible for its administration.
No need here to repeat once more the array of penal sanctions that are applicable to juveniles – they are fully in line with what we have heard from the neighbouring Baltic countries and
range from community service, to fines and to imprisonment – usually at shorter and lower terms
than the ones that apply for adult offenders.

7. Summarising and comparing: the Juvenile Justice systems
in the Baltic countries and elsewhere
The system of reactions/sanctions to juvenile delinquency to be found in the Baltic countries,
we might speak of an intricate, and not always transparent pattern of reactions, reactions that are
arranged as a sequence of possible diversionary paths that can be chosen to bring the child and
youngster out of the system of conventional punitive reactions. What appeared at first glance as
a puzzling attempt at doubling or at heaping upon each other of measured can – so I think now –
also be understood as a sequence of subsidiary diversions, arranged as a decision tree (as with
the differential diagnosis in medical science) that enable the decision-makers of the criminal justice
system to find and try still another path to alternative reactions, even if the previous one has been

I think that this wording for diversion to be found in the Estonian Code, merits special attention: it
constitutes a positive formulation as compared with the Austrian “if no considerations of individual or of general
prevention hold against it.”
9
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closed down. I.e. – if release from criminal responsibility was not deemed feasible by the prosecutor there is still the possibility for the judge to decide on release from punishment or to impose
a conditional sentence with certain “alternative” measures attached to it.
On the other hand, there remains always as the very last resort, as the endpoint of those
diversionary paths and the concomitant reformative of educational measures, the closed institution, the “School for Students with Special Needs” of Estonia, the “educational establishment for
social correction” in Latvia, or the “special reformative facility” in Lithuania. And they are
“available” and foreseen for the children below the age of 14 as well (e.g. they constitute the
“medium care” device in Lithuania). They are an expression of the conviction that in the very end
and if everything else has failed, this will be the means to achieve the grand aims: reformation of
the child, fulfilling him/her with a sense of a meaningful life and a place in society, “change the
way of his life and behaviour… help a minor to alter his manner of living and conduct”
(Lithuania). We have to admit though that at the same time there is an awareness that “the
effectiveness of special needs schools is quite low: a large portion of the former students of
special needs schools has been punished for offences, does not study or work.” At least this
statement is made in the Lithuanian report. Reorganisation of the schools is called for – as well
as paying attention to the “development of study and educational work, incl. establishment of a
follow-up probation system…”
We have heard also from Latvia (2006) that the debate about applying compulsory corrective
measures and particularly about placement in social behaviour correction institutions has become
more active. “These institutions do not perform their functions appropriately at present and
rather even feature as places that are often the sites of crime”, says Andrejs Judins. And he
continues: “New institutions must be established and the existing institutions must undergo
reform. However, the Education and Science Ministry that supervises the respective institutions
is not yet ready to take such radical steps.”
I have already briefly attended to the steadfast and irrevocable opinion to be found, in fact,
around the world: the opinion that “soft” reactions if they do not achieve the desired result have
to give way to the more rigid and to the more repressive modes and means of reaction, in the very
end to a form of incarceration, the commitment to a closed institution. (Goffman’s “total
institution”). Besides, there is the contention in all of the Baltic countries, that it needs these
closed institutions also for the children below the age of criminal responsibility. This feature cannot
be dismissed as just constituting part of the legacy of the past, of the Soviet era. Getting tough
on the young ones is the message of the Western world, and especially of the UK and of the
Netherlands as well.
For me it is both easy and also a matter of special concern to point to the youth policy
followed in Austria, especially regarding the inevitability of closed institutions for “problem” or
disruptive, or criminal children irrespective of whether they are called “criminal” or not.
I regard it as an interesting coincidence that the research institute where I have been working
since its foundation in 1973, was in its initial stages closely linked to the movement for an
abolition of this type of closed institutions, more specifically the biggest Erziehungsanstalt
(educational institution) near Vienna, Kaiser-Ebersdorf that finally happened in 1975s. The Youth
Welfare Act that came into force one year after the Juvenile Justice Act of 1988 (that also
introduced VOM for Juveniles) has done away with all closed for children below the age of 14.
Since then reactions to deviance, to disruptive and unruly behaviour of children have been built
on contractual cooperation with parents, and they rely on ambulatory and the call for a re-introduction of some kind of confinement for the most difficult children is raised again and again though.
And some institutions do have departments where such a short-time confinement is possible. The
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arguments are probably the same as everywhere else: parents are less cooperative, children more
violence-prone. The counter-arguments have also been the repeated time and again: if one tries
hard to find a specific answer, tries for a tailor-made mode of treatment for each single of those
intractable kids, we can avoid building and using new closed institutions.
The development in Austria runs parallel to the history of Juvenile Justice and Youth Welfare
in Germany. The German Juvenile Justice Act 1990 confirms that the intervention according to
this act are characterised by the principle of minimum intervention, otherwise called the ultima
ratio principle, or the principle of last resort. The Juvenile Welfare Act (Jugendwohlfahrtsgesetz)
in Germany passed in the same year as the Juvenile Justice Act is applied when a child or juvenile
in his/her personal development seems to be “in danger” and needs help or measure provided by
the JWA. The measures are chosen according to the estimated educational needs. They are not
imposed in an “interventionist” style, but offered and taken according to a request of the parents.
“At least in theory”, writes Frieder Dünkel, “the repressive measures of education, like detention
in secure (closed) residential care (“homes”) have been abolished.” (Dünkel, 2006, 227) And
he explains that this was a consequence of the criticism that came as part of the social and
political movements of the 1960s and the reform debate that has then emerged. Although in the
late 1980s and early 1990s a few closed welfare institutions were reopened (about 150 places
in total in some federal states – which is about 0.2% of all measure of placement in the welfare
system). The effort to find solutions other than placement in a closed institution for each of those
150 children was obviously beyond the problem solving capacities of the youth welfare authorities.
And this is, admittedly, a more difficult task than the one we were confronted with in Austria.
The most important response to petty offences according to the Juvenile Justice Act remains
the dismissal of the case without any sanction. But the 1990 reform had in Germany (as well as
the Juvenile Justice Act 1988 in Austria) extended the legal possibilities for diversion considerably.
Efforts to make reparation to the victim or to participate in victim-offender mediation are explicitly
put on par with the “older” educational measures of the German Juvenile Justice Act of 1923 and
became (until the reform of the general Criminal Procedural Law Amendment 2000) the sole
ground for a discharge other than the mere lack of “Strafwürdigkeit”, (being worth to be punished)
because the petty nature of the offence in Austria. While the Austrian diversionary system is –
almost exclusively – located with the state prosecutor, the German law provides for a scale of
possibilities to achieve a dismissal of prosecution or a discontinuation of procedure, in the last
instance also an attenuation of a sentence after restorative efforts have taken place.
Both systems of Juvenile Justice and youth welfare are representatives of the dual model, with
a clear division – marked by the age of criminal responsibility – between civil law provisions for
the children and specific penal law provisions for the juveniles – in Germany including the young
adults. I wanted to dwell on these examples more lengthy because they point to the realistic
possibility that taking care of young persons, especially of children, and taking seriously the aim
of protecting and of promoting the interests of these children as expressed in the Beijing rules can
be done without resorting to locking up children – when everything else seems to have failed.
Looking around the world to better assess and “judge” the Juvenile Justice system of the
Baltic countries it would furthermore be worthwhile to have a look at countries that follow a
radically different path as is the case in New Zealand, or in Northern Ireland, or not so far away,
in Norway or in Finland!! There is also the example of Belgium with its unified system sticking to
the welfare orientation – with an extremely high age of criminal responsibility, but one that does
NOT exclude placement in closed institutions. On the other hand, the new law of 2006 is probably
the most radical one in terms of establishing the Restorative Justice path. It opens the possibility
to initiate restorative procedures at both the prosecutorial level and that of the judge: at the level
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of prosecution it is the first option, and non referral has to be explicitly motivated, at the level of
the judge it is still possible and explicitly recommended.
I guess that this is in broad strokes what Andrejs Judins envisages when talking about
completely new ways of dealing with the wrongdoing of young persons. I want to insist though that
the role of Restorative Justice measures and procedures within Juvenile Justice should not be
seen and not be evaluated without taking into perspective the place and the importance of the
imprisonment and the placement of children in closed institutions – as they are projected in various
guidelines and as they are implemented within this system as well.
But there we are now right into the core issue of this report: the role and place of Restorative
Justice in the Baltic countries.

8. The place of Restorative Justice in the Baltic countries
We have already seen in the course of describing the legal provisions in the realm of Juvenile
Justice in the three Baltic countries, that all of them display an astonishing array of “restorative”
provisions. As already mentioned, those very elements are introduced in various places of the
whole edifice of provisions. Firstly, in Lithuania and in Latvia they are part of the set of conditions
for a release from criminal responsibility, which corresponds the termination of the criminal
procedure (diversion more narrowly defined) in the case of Estonia.
Since the application of reformative measures is possible both in Lithuania and in Latvia at
different phases (prosecutor and judge’s level) apart from constituting a condition for release from
criminal responsibility, mediation/reconciliation has “in theory” found a place at those very phases
of the criminal procedure. The need to secure the consent of the parties is mentioned both for the
Latvian and the Estonian provisions regarding mediation as one of the “reformative” or
“educational” instruments that can be applied to youngsters released or exempted from criminal
responsibility or below the age of 14.
How is the specific picture in each of the three countries?
Lithuania
The Penal Code and the Criminal Procedural Code of Lithuania open the possibility of an
alternative to the traditional criminal procedure by the construction of a release from the criminal
liability if the accused person reconciles with the victim of a crime. (“A person may be released
from the criminal liability at the pre-trial stage (Criminal procedure code, Art. 212, para. 5), at
the preparation for the hearings stage (Art 235, para. 1), also after the hearings in the first
instance or appeal court (Art. 303, para. 4, Art. 327, para. 2).”) These are generic provisions –
but they are without doubt of special relevance with regard to young persons.
Reconciliation is part of a set of preconditions for release from criminal liability, which is a
conditional release with a probationary period of one year attached. It is not possible in cases of
serious and very serious crimes and it depends in addition on the suspect having admitted the
offence, on having voluntary compensated or eliminated the damage and the existence of reasons
to believe that he will not commit other criminal deeds.
In addition – as a second gateway – we do find the so-called alternative measures, or
“reformative measures” where juveniles are concerned. There the mediation effort aims at an
agreement between offender and victim regarding material and non-material compensation to the
victim for the wrongdoing and for the damage incurred. It seems that an agreement that states
the fact that peace is restored and that the victim’s troubles and tribulations stemming from the
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wrongdoing have been removed, suffices to be validated as fulfilment of the purpose of such an
alternative measure.
Laura Üsele reflects on the placement and the practice of RJ within the CJS. She defends
the opinion that mediation programmes can function as “an alternative method for increasing the
efficiency of the justice system.” On the other hand, “mediation programmes may work only
when the accusation is identified, this being dependent on the efficiency of the activity of the
police and other procedural institutions. Therefore,” she concludes, “on the basis of the results
of empirical research and the provisions of mediation, mediation should be functionally related
to the justice system, whereas mediation programmes should be realized by the social services
(institutions not belonging to the criminal justice system).” (Lithuania report, p. 27)
She expresses also concern regarding the tension that exists in Lithuanian law because of
placing mediation as one of the obligations or impositions to be made by the court: “Attention,
however, is to be focused on two different situations: when a measure of educational impact is
imposed by the court and when the parties themselves at their own free will agree on the
compensation of material damage, apology, or unpaid work. In addition, victims may be forced
to consent to the execution of the measure of educational impact, and their conflicts will be
resolved only ostensibly. … In the case of reconciliation victims should not be forced to
reconcile, their conflicts should not be resolved just superficially and without the opportunity
for agreement thus reached to be retained in the future…”
The possibility of a reconciliation process is known in the criminal law of Lithuania also in
the event of the procedure of private accusation cases. These are quite far-reaching and detailed
provisions, although it has to be said that it seems to be up to the judge to instigate, promote, or
even to actually perform the role of the mediator.
Sakalauskas reports that the use that is made of the possibility of reconciliation is not in line
with the Restorative Justice rationale. Either it is the offenders who try to make the victim consent
to an agreement of reconciliation, or victims exercise pressure to get the most out of the offender
in financial terms. “Only rarely,” says Sakalauskas, “the endeavour is about true conciliation, about
coming to terms with the offence and its consequences – from both sides.” (Dünkel et al., 2006)
Have things changed since then?
The state of affairs is obviously far from satisfactory and accordingly the report lists a whole
programme to move things forward. It proposes a succession of steps starting with establishing a
pilot project, taking care of its nationwide extension and only as a third stage starting legislative
efforts in the direction of a new law “on mediation in penal cases.”
Such a law should contain the obligation of the criminal law agencies to inform victims and
offenders about the possibility of VOM; regulate the referral procedure as well as the modes of
validating the results of mediation, or in other words: make sure that VOM as available at different
stages of the criminal procedure by the agencies of the CJS; issue a list of “offences suitable for
VOM”, regulate in broad strokes the VOM procedure and ensure recruitment and training of
mediators.
The report spells out the recommendation of qualification requirements for mediators and
contends that mediators should have a higher university education in the sphere of law, social
work, and psychology.
Being a member of the European Forum for Restorative Justice – albeit from a country with
a high level of professionalisation of mediators – I would ask you to consider this requirement in
the light of experiences and practices in Norway and in Finland.
And I think also that each of the following – very interesting – suggestions included in Laura
Üsele’s report merit further discussion, using the concrete experiences gathered elsewhere as well
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as the concrete conditions and circumstances in your country – in this case in Lithuania. (“They
should have a course of training part of which should take place together with other officers of
criminal justice. This would ensure future collaboration of criminal justice officers and
mediators. All mediators should be included into the list of mediators, administered by the
Ministry of Justice. The mediation in criminal cases may be exercised by the offices of legal
aid – they’ve already have the net of the offices all through the country and they are independent
from the criminal justice institutions. The other alternative which may be discussed is giving the
function of mediation in criminal cases to probation officers.”) (Lithuania report, p. 32)
Latvia
The situation in Latvia appears rather straight and clear-cut: since 1999 the Criminal Law
has envisaged the option of exempting a person from criminal liability if he/she has made a
settlement with the victim. The law does not envisage that a mediator has to take part in the
settlement process. However, both the State Probation Service and several NGOs have started
active implementation of victim-offender mediation in the criminal procedure. The law also
bestows the State Probation Service with a duty to facilitate the mediation procedure and to train
mediators. Victim-offender mediation in Latvia cannot be viewed as a completely informal procedure, says the report. The Code of Criminal Procedure does not define the victim-offender
mediation procedure in detail. However, it envisages its application and its legal consequences.
If victim-offender mediation has been successful and the persons have reached a settlement, the
initiator of the procedure has the right to close the case and exempt the person from criminal
liability, if a person has committed a deliberate criminal offence for which he can receive up to
five years in custody or has committed a crime negligently. In certain cases the person directing
the criminal proceedings is in fact obliged to close the criminal process and to exempt the person
from liability if settlement with the victim has been reached.
Estonia
Estonia has also opened the possibility of establishing VOM as a diversionary option – at
prosecutors’ as well as the judge’s level. We find on the one hand provisions within the Code of
Criminal Procedure that are valid for both adults and juveniles and we have the special provisions
contained in the Juvenile Sanctions Act. The referral procedure according to the Criminal
Procedural Code is regulated in some detail:
“The Prosecutor’s Office may request termination of the criminal proceedings by a court
with the consent of the suspect or accused and the victim, if facts relating to a criminal offence
in the second degree which is the object of criminal proceedings are obvious and there is no
public interest in the continuation of the criminal proceedings and the suspect or the accused
has reconciled with the victim.
A request of a Prosecutor’s Office shall be adjudicated by a ruling of a judge sitting alone.
If necessary, the conciliator, the prosecutor, the victim, the suspect or accused and, at the
request of the suspect or accused, also the counsel shall be summoned to the judge for the
adjudication of the request of the Prosecutor’s Office.
In the event of termination of criminal proceedings, the court shall impose, at the request
of the Prosecutor’s Office and with the consent of the suspect or the accused, the obligation to
pay the expenses relating to the criminal proceedings and to meet some or all of the conditions
of the conciliation agreement on the suspect or accused. The term for the performance of the
obligation shall not exceed six months. A copy of the ruling shall be sent to the conciliator.
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If the judge does not consent to the request submitted by the Prosecutor’s Office, he or she
shall return the criminal matter on the basis of his or her ruling for the continuation of the
proceedings.
If a person with regard to whom criminal proceedings have been terminated fails to perform
the obligations imposed on him or her, the court, at the request of the Prosecutor’s Office, shall
resume the criminal proceedings by an order.
If the object of criminal proceedings is a criminal offence in the second degree for which
the minimum rate of imprisonment is not prescribed as punishment or only a pecuniary
punishment is prescribed as punishment by the Special Part of the Penal Code, the Prosecutor’s
Office may terminate the criminal proceedings and impose the obligations. The Prosecutor’s
Office may resume terminated criminal proceedings.
A victim has the right to file an appeal against a ruling on termination of the criminal
proceeding made on the basis of this section within ten days as of receipt of a copy of an order
on termination of the criminal proceedings.”
And rather detailed legal instructions are also reported for the “conciliation proceedings”.
“The Prosecutor’s Office or court may send the suspect or accused and the victim to
conciliation proceedings with the objective of achieving conciliation between the suspect or
accused and the victim and remedying of the damage caused by the criminal offence. The
consent of the suspect or accused and the victim is necessary for application of conciliation
proceedings. In the case of a minor or a person suffering from a mental disorder, the consent
of his or her parent or another legal representative or guardian is also required.
The Prosecutor’s Office or court shall send the order or ruling on application of conciliation
proceedings to the conciliator for organisation of conciliation. The conciliator shall formalise
the conciliation as a written conciliation agreement which shall be signed by the suspect or
accused and the victim and the legal representative or guardian of a minor or a person suffering
from a mental disorder. A conciliation agreement shall contain the procedure for and conditions
of remedying of the damage caused by the criminal offence. A conciliation agreement also may
contain other conditions.
The conciliator shall send a report with a description of the course of conciliation to the
Prosecutor’s Office. In event of conciliation, a copy of the conciliation agreement shall be
annexed to the report.” (Estonia report, p. 19)
We hear from the report that “in the beginning of 2007 the mediation in criminal procedure
came into force and in 2008 there were already 109 cases of mediation. In 2007 the total
number of mediation cases was three times less than in 2008 and in majority it was used in
threat and physical abuse cases. If a person with regard to whom criminal proceedings have been
terminated fails to perform the obligations of mediation imposed on him or her, the court, at the
request of the Prosecutor’s Office, shall resume the criminal proceedings by an order (Code of
Criminal Procedure § 203¹). We have had this kind of cases once in 2 years, so there is possible
to conclude that mediation has started to work in Estonia.”
In the beginning of 2009 an evaluation of VOM commissioned by Ministry of Justice was
prepared that showed that in 90% of the cases, mediation is used with crimes of violence. This
is quite in line with tendencies to be visible in other European countries. The device of VOM
appears most appropriate where there is a personal relationship between victim and offender and
consequently an interest of the parties to arrive at an understanding and to re-establish a tolerable
way of dealing and of living with each other. The arguments brought forward with regard of the
use of VOM in cases of violence in families are interesting to read – and it seems quite surprising
that we do not hear of any criticism raised against such a practice.
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The Estonian report mentions the rather extended possibilities for using and resorting to
mediation that are provided for within the Code of Civil Procedure (CCP). It states: “Family
disputes are resolved in Estonia commonly through court mandated mediation and initiated by
the court based on a petition by the parent. The law does require expressis verbis the court to
work towards an amicable settlement between the parties at every stage of the judicial
proceeding (CCP § 4). Mediation in family disputes concerning violation of ruling regulating
access to child is obligatory for the parents. The court shall summon the parents in person and
inform them of the potential legal consequences of failure to appear.”
We hear also of efforts to better establish mediation within the realm of child welfare and
family law – and to secure quality by way of providing training for mediators. E.g. “in spring 2007
the Ministry of Justice had a common project with German Foundation for International Legal
Cooperation which resulted in special mediation schooling of judges and other persons with
interest. Estonian Union of Child Welfare offers a schooling cycle in the area of family mediation.
The Juvenile Committees mediators have been trained quite a number of years ago and the
trainers came from Finland.” (Estonia report, p. 25)
Despite the encouraging news that one receives on the general state of affairs regarding the
use of mediation in the field of child welfare and youth work, there remains dissatisfaction of the
Estonian reporter as concerns “mediation in penal matters” and more specifically: where it comes
to using this device for juveniles. He (she?) contends that “mediation as the sanction to the
juveniles is too late to apply, because the timeline in between the commission of the act and
the sanction is too long. The main idea was to apply the mediation promptly after the conflict
situation.”
Probably more relevant are the provisions of the Juvenile Sanctions Act that contain the
possibility to use mediation as one of the sanctions, which will be decided on each case by the
Juvenile committees.
What do we know about the practice of VOM in juvenile cases in Estonia?
The report gives an overall picture of the use of the different educational measures available
by the Juvenile Committees. It states:
“In 2008 the most frequent cause for sending young people to the Juvenile Committee was
unlawful act comprising the necessary elements of a misdemeanour committed by a person of
less than 14 years of age (37%), followed by failure to perform the obligation to attend school
(20%) and criminal offence committed at the age of 14–18 (16%). The young people sent to
Juvenile Committee because of misdemeanours and criminal offences have most often committed larceny, whereas approximately half of the cases have caused damage in the amount of
less than one hundred kroons (e.g. stealing candy or toys from shops). In 2008 the most common
sanctions imposed by Juvenile Committees included admonition (40%), community service
(22%) and interview with a specialist (19%). Compared to the early 2000s the proportion of
admonition and community service has increased and the proportion of sanctions concerning
organisation of study has decreased. Conciliation/mediation is quite little used, and one of the
reasons is presumably the timeline of the criminal procedure (from 2–18 months). If the criminal
case is closed, then the materials of the case are sent to the Juvenile Committees, but for the
mediation the timeline from the time of the commitment of the offence and the appointed
sanctions time is quite long and then it is hard to mediate the offender and the victim. There
have been 22 cases of mediation in Juvenile Committees in 2008...”
In the majority of cases the results were positive. Mediation is applied mainly in cases of
minor violence, brawls and fights between the schoolmates.
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The analysis mentioned above also showed “that there are not so many juvenile mediation
cases and this may be caused of the duration of the criminal procedure, it will be longer if the
mediation is meant for juveniles.”
The report underlines that “Mediation in the Juvenile Committees is the problem, which has
to be solved, contends the Estonian report. The mediation takes place too late, the mediation
is not so widely used because there are not so many mediators available, and mediation is not
actual for the victim and as well for the offender if it takes place later than straight after the
situation takes place.” (Estonia report, p. 26)
Restorative Justice principles are realised in the Estonian Criminal Justice System mainly
through the Victim Support Services. These services don’t have the specifications regarding
working with juveniles. Since 2003 the “Victim Support Act” provides the bases for the state
organisation of victim support and for the organisation of the conciliation/mediation service. Also
the compensation of the cost of the psychological care is paid within the framework of provision
of victim support services.
Apart from the obstacles that are perceived because of the time consuming procedure that
precedes the onset of VOM, the report states also a need for an amendment of existing provisions
regarding the professional standing of mediators. The idea is for the Juvenile Committees to draw
on the resources of the Victim Support Services; they are supposed to be able to dispose of
individuals that do have the necessary professional training in order to do VOM.

9. An attempt at an assessment of the situation of RJ for juveniles
in the Baltic countries and its placement within the European scene
The placement of RJ is of prime importance! It defines its potential to enfold and to further
influence the CJS – in the way Andrejs Judins has outlined. In the last instance we might ask
whether the existence of RJ procedures will imprint on the spirit of criminal law in general?
To make this assessment, I have to briefly take recourse to my version of what the core
elements of RJ are:
According to this perception, the orientation toward pushing back punishment and promoting
its place as the ultima ratio reaction is as important as its participatory element, the involvement
and the active participation of those affected by the wrongdoing that stands at the beginning – or
is the instigator of the state reaction, the reaction of the CJS.
I will therefore ask: to what extent those elements have come to be realised in the Baltic
states – as they are represented in the country reports – and in the course of the discussion during
the conference.
As regards the “reparative element” it seems to be quite difficult to make a decisive stance
on the idea that reactions that refrain from meting out punishment and are only geared toward
restoring the damage done to the victim are sufficient and able to convey the message that what
has happened ought not to have happened, in other words: accomplish the function of a confirmation of the norm. If we look at the language of the numbers as they portray the criminal policy
and the application of different sanctions – compared to other European countries, there is still
quite some reliance on deprivation of liberty, although it has declined considerably in the course
of the last 3 to 5 years. There we are also back at the commitment of children below the age of
criminal responsibility to a closed institution that is still made use of. “Mediation” is perceived predominantly as reconciliation, i.e. bringing the victim in and assisting in the process of such a
reconciliation.
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Difficulties seem also to exist with regard to the participatory element. The notion of an
imposition of restorative methods prevails in the legal texts, albeit it is mentioned that these
measures afford the consent of the victim.
A special feature is the way “diversionary measures” are placed within the CJS of the Baltic
states. The construction of the release from criminal responsibility can be found most pronounced
in Lithuania and also in Latvia, albeit less so in Estonia; there the legal provisions resemble more
closely the legal provisions pertaining to diversion. I have learned during the conference that this
release from criminal responsibility is by and large understood as “release from punishment”.
Andrejs Judins has dealt with the concept in his report and mentioned that it has proved difficult
to make the concept understood within the professional legal discourse. Partly, “release from
criminal responsibility” was seen as negating (or nullifying) the offence. I have pointed to the
potential confusion that might ensue from this concept when using it in a comparative European
context. Usually, and quite explicitly so in the Recommendation of the Council of Europe “On
Mediation in Penal Matters” (Rec. No. R 19 (99)) the acceptance of responsibility for the facts
having happened on the side of the suspect is stated as a precondition for starting mediation!
And I have been speaking of the somewhat puzzling tendency to have alternative or reformative measures both as a precondition of release from criminal responsibility and as a consequence
of this very “release”. This seems to be one of the examples of a feeble, or not yet fully achieved
clear systematic structure of the whole edifice of Juvenile Justice. But it can also be perceived as
an attempt at opening a scale of opportunities to apply those alternative measures, of which VOM
is an important “ingredient”.
But let us get back to the holistic picture of Juvenile Justice in the Baltic countries. My
conjecture is that the state of affairs regarding RJ in the Baltic countries has to do with the
enormous and far-reaching changes that have happened since 1990 – and even more accelerated
during the last 7 to 8 years. There is, for sure, the legacy of the past that still bears on the structure
and the instruments that come to be used in this part of the world. But there is – more important,
the effort to join the European states, to integrate the international instruments and to stand in
the ranks of the progressive states. These efforts merit recognition, moreover, admiration.
By and large, one can say that today the Baltic countries are up to the mark of other European
countries. This holds most visibly – and most easy to assess – regarding the age limits; there I
could contend that in all three of these countries the “Central European” age boundaries of having
criminal responsibility started at 14 and the special status of juvenile reaching until the age of 18
are complied with in this part of the world.
It seems that these countries have still some way to go to infuse the child and youth welfare
system as well as the Juvenile Justice system with the spirit of voluntariness, of cooperation and
of participation. On the other hand no severe back swing can be discerned in this part of Europe
and especially at the conference we have seen many highly dedicated professionals as well as
representatives of different agencies that seem to be willing and competent to carry forward the
case of RJ and through that a more humane way of dealing with crime – as a disturbance of
people living together.
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RESTORATIVE JUSTICE VS
JUVENILE DELINQUENCY:
THE BALTIC STATES
IN EUROPEAN DIMENSION
Report of LITHUANIA

Laura Ūselė

1. Juvenile Justice System in Lithuania
1.1. Legal bases of Juvenile Justice
A coherent reform of juvenile justice in Lithuania was started in 1999 when UNDP/Lithuania,
in collaboration with the Government of the Netherlands, supported Juvenile Justice Programme,
providing with assistance to the Government of the Republic of Lithuania in creating a coherent
criminal Juvenile Justice strategy, based on the respect for human rights and emphasizing
rehabilitation of juvenile offenders. The Programme encompassed the reform of the system of
sanctions for juvenile offenders; the institutional reform of the Juvenile Justice (police, prosecutor’s
office, courts, places of confinement) and establishment of an institution assisting the ex-confined
to reintegrate into society; raising awareness on the issues of Juvenile Justice; as well as
stimulation of re-integration of juvenile offenders into society.
The key goal of the Programme was (and still is) to create conditions for purposeful, long-term
and comprehensive Juvenile Justice improvement, to foresee and implement the corresponding
measures for helping this system to operate more effectively and professionally, to be oriented to
a greater extent towards the differentiated needs of the juveniles who infringed the law, the
institutions working with them, the staff and the whole public. About fifteen governmental institutions and non-governmental organisations were appointed as the executors of the Programme.
However, many of them did not receive the funds or received insufficiently for the execution of the
measures under the Programme. These are institutions, which take part in the Juvenile Justice
system in Lithuania: the Ministry of Justice, the Ministry of Education and Science, the Ministry
of Social Security and Labour, the Ministry of the Interior, the Police Department under the Ministry
of the Interior, the Prison Department under the Ministry of Justice, the General Prosecutor‘s
Office, the Children’s Rights Ombudsman, the Institute of Law, the Vilnius County Governor’s
Administration and the Lithuanian Centre for Human Rights.
Under the first aforementioned Programme (1999–2002) analysis of the existing legislation
has been carried out and conceptual basis for Juvenile Justice reform has been developed. The
second Programme (2004–2008) payed a great attention for preparation and consistent, continuous training of Juvenile Justice officers, working with juvenile offenders; also a stress was put on
the rehabilitation system for those who committed a crime being under 18, etc. Every Programme
was finished with the monitoring of legal acts related to the Juvenile Justice.
Recently the third Juvenile Justice Programme (2009–2013)1 is under the process of adoption
by the Government. One block of measures in the third Programme is related to the mediation in
juvenile criminal cases. It covers: the assessment in which municipality the pilot project of mediation
between crime victim and juvenile offender will be developed, which institution will provide this
service; preparation of mediation process rules; developing the system of preparation of the
mediators, creating the methodological material for their training; execution of pilot project of
mediation between crime victim and juvenile offender; monitoring and final evaluation of pilot project;
introducing the recommendations for further development of mediation in juvenile criminal cases.
1
Draft of Juvenile Justice Programme 2009-2013 (only in Lithuanian).
http://www.tm.lt/dok/ProjektasJUSTICIJA.pdf
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Juvenile Justice system under the Programmes is understood as system of material and
process legal norms, regulating the beginning and realisation of juvenile criminal and administrative liability, measures and institutions implementing those norms and measures.
The Penal Code of the Republic of Lithuania,2 which was adopted on September 26, 2000,
and came into force on May 1, 2003, includes a separate chapter (Chapter XI) regulating the
Particularities of the juvenile criminal liability. The fact that there is a separate chapter in the
Penal Code regulating juvenile criminal responsibility emphasizes the exceptional status of criminal
responsibility of juveniles in respect of criminal liability of adults. Chapter XI of the Penal Code
establishes the purpose of juvenile responsibility and extends the age limits of persons to whom
the provisions of the chapter are applicable; considers reformative sanctions towards juveniles
including their imposition, duration and consequences of non-implementation. It also characterizes
the imposition of penalties on juveniles; considers the features of suspended sentence, release from
criminal responsibility, and early release from penalty for juveniles.
The purpose of the structural characteristics of juvenile criminal responsibility is to make
sure that criminal responsibility of a juvenile corresponds their age and social maturity; to limit
the number of imprisonment punishments and expand the possibilities to apply educational
measures for juveniles; to help a juvenile change the way of his life and behaviour while combining
the punishment for the criminal act, his/her personality’s education and elimination of causes of
the illegal behaviour; to prevent new criminal acts committed by juveniles (Article 80).

1.2. Age of criminal liability in Lithuania
In all European countries, including Lithuania, the peculiarities of juvenile criminal liability
have the purpose to correspond specific biological and social status of a juvenile, his/her
personality, social needs, foreseeing the possibility to apply different measures than for adults. In
other words, minimal age for criminal liability is set according to the presumable general maturity
of children in certain country.
The Penal Code of Lithuania provides for two age limits – 14 and 16 years of age. Although
Article13, paragraph 1 of the Code embeds a general rule persons are responsible under the Code
only after they have reached 16 years of age, actually the Code establishes criminal responsibility
of 14 year old juveniles for all the most serious crimes as well as for all the property offences that
juveniles are traditionally most often charged with. The latter offences are enumerated in Article 13,
paragraph 2 and are the following: murder (Article 129); severe impairment to health (Article 135);
rape (Article 149); sexual harassment (Article 150); theft (Article 178); robbery (Article 180);
extortion of property (Article 181); destruction of or damage to property (paragraph 2 of Article 187);
seizure of a firearm, ammunition, explosives or explosive materials (Article 254); theft, racketeering
or other illicit seizure of narcotic or psychotropic substances (Article 263); damage to vehicles or
roads and facilities thereof (Article 280).
In Lithuania such age limits of criminal liability were left in the new Penal Code because of
the historical circumstances and traditions (from the old, soviet criminal code), although alternative
regulations were under discussion during the process of drafting the new penal code.3
2
The Penal Code was adopted by the Seimas of the Republic of Lithuania on 26 September 2000 // Official
Gazette. 2000, No. 89-2741.
3
For example, to set the general age limit of 18 years for criminal liability, and for certain criminal offences
to set the exceptional criminal liability from younger age; or to set general age limit of 14 or 16 years for all cases.
For more see: Drakšienė A., Drakšas R. Nepilnamečių baudžiamoji atsakomybė. Vadovėlis. Antroji pataisyta ir
papildyta laida. Vilnius: Eugrimas, 2008. P. 110–111.
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According to the philosophical assumptions of juvenile criminal liability, Juvenile Justice
institutions, crime politics and tendencies Lithuanian Juvenile Justice system may be assigned to
a model with a tendency of neo-correction: the responsibility of juveniles, not their needs, is
emphasized; stronger orientation to the offence, not to the personality is observed; there is no
separate Law on Juvenile Justice, civil and criminal jurisdiction is strictly separated; in fact it may
be said that there are no specialised officers;4 reformative measures are imposed only in case a
juvenile is released from criminal liability (then in fact they do not play the role of the “real criminal
liability”); mediation or other restorative justice forms are not applied in criminal cases, orientation
to the resocialization is minimal, in fact there are very little peculiarities for the juveniles in the
sphere of execution of the penalties (there are no specific aims).
Such description of Juvenile Justice system is important for understanding of the age limit of
criminal liability: when a juvenile attains the age of 14, relatively severe criminal prosecution
starts in regard to his/her criminal offence. In practice in Lithuania the age limit of criminal liability
does not mean the start of the search for the needs of social and psychological support, the
beginning of resocialization process.
In Lithuania (as in many other countries) the opinion that younger and younger children
commit the criminal offences is raised periodically. Also concerns are expressed about the increase
of juvenile delinquency and suggestions of more severe penalties and criminal responsibility for
younger children are given publicly. The discussions about lowering the age limit of criminal
responsibility (or adding more criminal offences to the list of offences with criminal responsibility
from 14 years of age) are taking place in the society and institutions intensively. Although the last
“round-table” discussion (May, 2009) initiated by the Minister of Justice resulted in decisions
that lowering of age limit of the criminal responsibility is not the best means of solving the problem
of children and juvenile crime in our situation. Before such step the system of social services
should be well-developed in order to have a wide net of services for young offenders and orientation
to their needs. Mediation in criminal cases was named as one of the most expected means in the
sphere of juvenile delinquency prevention.

1.3. Juvenile delinquency in Lithuania
Further a short description of juvenile delinquency prevalence and structure is given. It helps
while considering whether “younger juvenile crime” is a strong argument for lowering age limit of
criminal liability.
Figure 15 shows two age groups of juveniles: 14–15 years and 16–17 years. The data of last
10 years show no significant changes in numbers of juveniles, aged 14–15. Every year more than
1000 of them are suspected of committing a criminal offence. In the elder juveniles (16–17 years)
group increase of suspected persons was noticed in 2004–2005, but in 2006 it returned to the
“traditional” level – around 2500 of suspected every year.
The specialisation of officers (pre-trial officers, prosecutors, judges) is only partly, because none of them
works only with juvenile cases, even if he/she is appointed to work with juvenile cases. Besides, there are no
specific requirements of qualification in the law for officers working with juveniles. The development of specific
qualification related to Juvenile Justice mostly depends on the interest of such officers.
5
Here and later the sources of statistical data are statistical reports from Crime Prevention Centre in
Lithuania (www.nplc.lt), also statistical reports from Information Technology and Communications Department
under the Ministry of the Interior of the Republic of Lithuania and Department of Statistics to the Government of
the Republic of Lithuania.
4

175

One more aspect – children below 14 years of age, registered as suspected of committing a
criminal offence. They are also registered in the police, though the question of criminal liability is
not raised.6 Figure 2 shows the increase of number of such children in 2004, in comparison with
2003, when the number of children having committed criminal offence was significantly lower
(probably because of changing rules of registration of criminal offences while new Penal and
Criminal Procedure codes came into force). Last four years those numbers have been decreasing.
In any case, at the end of 2008 there were 0.5 million childen below 14 years of age; so the
numbers of 500–600 which appeared in the statistical data (0.1%) do not characterize the
behaviour of children up to 14 years old in Lithuania.
Figure 1. Suspected (accused) juveniles and young adults, 1997–2008

Lithuanian Penal Code stipulates the possibility to apply the majority of peculiarities of
criminal liability of minors, also the reformative sanctions against a person who was of the age of
18 years at the time of commission of a criminal act, however was below the age of 21 years if
the Court, considering the type of the offence, motives, as well as other circumstances of the case
and, if necessary, the explanations or a conclusion of a specialist, decides that such a person in
the approach of his social maturity equals to a juvenile and application of peculiarities of criminal
liability for him would correspond to the purpose of peculiarities of criminal liability of minors
(Article 81, para. 2). The practice related to the legal norm of Penal Code dedicated to young
adults is still poor. It is only 6 years as the norm may be applied; for Lithuanian criminal law
theoretics, practitioners the new conception of “social maturity” is not clear and it is not widely
developed yet, this term now in practice is interpreted quite narrowly. These are the main reasons
of young adults’ norm inefficiency. The research how to improve this norm, how the term of social
maturity should be interpreted and how it should be assessed in every case is incorporated into
new Juvenile Justice Programme (2009–2013) draft.
Although the application of other measures (for example, civil law measures) for them or their parents is
possible. Also minimal and medium care may be used in such cases. About the minimal and medium care see
in 1.5.1.
6
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Figure 2. Children up to 14 yeqrs old, committed a criminal offence in Lithuanian, 1996–2008

The registered juvenile delinquency in Lithuania could best be described by the following
data:
• during the period from 1990 to 2008 the absolute number of registered offences that
juveniles have been charged with has increased from 2.506 to 4.325 (approximately by
73%). The number of charged persons has increased from 2.042 to 3.627 (approximately by 78%). However, relative numbers (counted per 100,000 population) have
not changed significantly, during the last 5 years even decrease and slight increase of
registered juvenile delinquency in 2008 can be noticed;
• juveniles constitute approximately 13–16% among all persons charged with criminal
offences;
• during the period from 1990 to 2008 the percentage of offences that juveniles had been
charged with amounted to 15–19% of the whole registered crime, during the last 5 years
the percentage of these offences has decreased to 11.7–12.3%;
• 30% of all charged juveniles had been 14–15 years of age, 70% of all charged juveniles
had been 16–17 years of age;
• approximately 5–7% of all charged juveniles were females;
• approximately 60% of all charged juveniles were school-children; approximately 25% of all
charged juveniles had no formal occupation (did not attend school and were not employed);
• approximately 80% of offences committed by juveniles are property offences;
• approximately 2/3 of all charged juveniles had committed offences in groups.

1.4. Children as perpetrators and as victims in a Criminal Procedure
in Lithuania
The provisions concerning criminal proceedings against juveniles are fully embodied in the
criminal procedure code which also applies to adult offenders. On 14 March 2002 the Seimas of
the Republic of Lithuania adopted a new Code of Criminal Procedure. It includes the provisions
on interrogation of a juvenile witness and a victim in pre-judicial investigation and during trial;
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participation of a representative of a children’s rights protection institution or a psychologist
assisting in interrogating a juvenile taking into account his/her social and psychological maturity;
remuneration for the attorney of the suffered party in accordance with the procedure established
by the law regulating provisions of legal aid guaranteed by the State etc. However, these features
were not set off in a separate chapter.
It is important to note that part of the proposed basic features of the juvenile criminal
procedure remain not included in the new Code of Criminal Procedure, however, they are
indispensable for securing juveniles’ rights and lawful interests in the criminal procedure (for
example, imposition of remand measures, detention in particular, on juveniles; officers’ specialisation in juvenile cases). It is expedient to set off the provisions concerning juveniles in a separate
chapter both in the Code of Criminal Procedure and the Penal Execution Code. This would ensure
consistence and regularity of the legal framework of juvenile criminal justice and provide a
mechanism for the enforcement of the Penal Code (e.g., the position of “young adults” in the
criminal procedure and in the penalty execution stage etc.). Consistent harmonization of all the
codes and other legal acts is required to create a logical and efficient system.
Criminal proceedings are a complicated sphere of social life, from which juveniles should be
safeguarded, in order not to be influenced by any criminal case. However, juveniles often become
victims, witnesses of crimes and, unfortunately, commit crimes themselves. In juveniles’ criminal
cases the law principle in dubio pro reo (all doubts in behalf of the accused) is rephrased to the
principle in dubio pro educatione (in case of doubt the decision should be made with regard to
the educational interests of a juvenile (not to the punishment)).
Criminal process cases, wherein a child is the suspected offender, must be conducted in the
presence of a defence attorney. Parents or other legal representatives of the child, an educator and
a representative of an institution protecting the rights of the child must also be present, in
circumstances specified by law. A child shall not be subjected to any physical or mental coercion.
A child shall not be forced to testify against himself, his parents and other family members and
to admit his own guilt. In examining cases of violations of rights of the child, the court must
observe all process regulations and specifics relevant to the child. While setting sentence or
penalty for the child, it is important to take into account his age, personality characteristics, living
and educative conditions and other circumstances specified by laws.
Other requirements for criminal proceedings where a juvenile is a party of the case according
to the Lithuanian Criminal Procedure Code: 7
I. Flexibility of proceedings, less formalized – too severe formalities can reduce the educational effect of proceedings – Informality v. Formality.
II. The participants of proceedings (legal authorities, advocates (attorneys)) should have
pedagogical skills. The presence of social workers as participants of proceedings is highly
required – Social intermediation of criminal proceedings.
III. Short proceedings – the process should be simplified, the possibilities of appeals should
be narrowed down.
IV. Maximum individualization of the process – the circumstances (concerning the accused
juvenile) of every case should be examined very carefully.
Fair trial. All subjects of proceedings should help a juvenile to exercise his/her rights.
Especially high requirements are raised for advocate (attorney) of a juvenile; an investigator, a

7
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The Criminal Procedure Code of the Republic of Lithuania. Official Gazette, 2002, No. 37-1341, No. 46.

prosecutor and a judge have to exercise their duties in such a way that the educational effect of
a proceeding was not obscured.
Social workers should take an important role in juveniles’ criminal proceedings: they should
find the best educational methods for a concrete juvenile and suggest them to the judge to impose
them on a juvenile. Social workers should be involved in a proceeding as early as possible and give
their conclusions. Social workers should help and advise juveniles after the ending of the criminal
case also, when the judge imposes other measures (reformative sanctions) instead of penalties.
This is a weak part of the juvenile process in Lithuania, though.
Expedience (individualization of every case). The prosecutor in certain juvenile cases should
strive to finish the case without sending it to the Court. The Court, who hears the criminal case
where the accused person is a juvenile, should consider possible alternatives before passing the
“guilty” verdict.
Restriction of the Publicity. Cases where the accused persons are younger than 18 years can
be tried in closed sessions. Confidentiality should be retained during the pre-trial stage as well.
Persons under 16 are not allowed to attend the court session hall except they are accused, victims
or witnesses (Article 9). Administrative or other liability established by laws, shall be applied for
publication in the press or other media, of the person (name, surname) and identifying details of
a child suspected of committing a crime, being tried or sentenced for a criminal offence.
Proportionality. Before imposing any measure restricting rights of a juvenile one has to be
ascertained if that measure is necessary and appropriate. It is extremely important while deciding
about the application of the remand measures.
Right to Defence. The Criminal Procedure Code establishes supplementary guarantees for the
right to legal defence of a juvenile. A defender is obligatory in cases where the suspected or
accused person is a juvenile (Article 51). The refusal from the defender of a juvenile does not
oblige the pre-trial officer, prosecutor or the Court (Article 52). Legal representatives of the suspect,
the accused or the victim where they are minors, may participate in the proceedings and defend
the interests of the persons they represent (Article 53).
Guaranties for the protection of minors. A) In the case of the application of affective and/or
psychological assistance to minors in the course of penal proceedings, a brief illustration is
necessary about the limits and rights under which these supporting figures can intervene. B) What
precautionary measures are envisaged for avoiding any prejudices arising out of possible disclosure
of a minor as a defendant. C) The specific nature of conducting single acts of the proceedings for
the psychological protection of the minor (e.g. use of glass-mirror, audiovisual conferences, etc.).

1.4.1. Remand Measures for juveniles
The Criminal Procedure Code of the Republic of Lithuania does not forbid applying any
remand measure to juveniles, which can be applied to adults. The Criminal Procedure Code covers
these remand measures: detention, home arrest, obligation to live apart from the victim, deposit,
taking the documents of the suspect, obligation to register periodically at the police office, written
commitment not to leave the residence without the permission of the prosecutor or the Court.
The application of most of those measures is not expedient for the juveniles, so the one specific
measure applied for juveniles in the pre-trial stage which is sending a suspect juvenile to their
parents, guardians or other natural and legal persons taking care of children for supervision (Article
138) should be applied generally. In order to apply this measure, the written obligation ensuring
that the suspected juvenile behaves properly and comes to the pre-trial officer, prosecutor or judge
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if invited shall be produced by the person to whom the juvenile is sent. The persons to whom
juvenile is sent are informed about the responsibility in case the suspect juvenile avoids pre-trial
or court procedures. A fine can be imposed to the persons taking care of a suspected juvenile if
he/she avoids the pre-trial officer, prosecutor or judge.
Detention is the measure waiving personal liberty of a juvenile at the pre-trial stage. The
Criminal Procedure Code sets the same grounds and conditions for detention as well as the same
detention infliction rules for juveniles and adult suspects. The only difference lies within the terms
of the detention. The common principle is that the detention cannot be applied for more than six
months. For the first time, the detention can be applied for no more than three months. If the case
is especially complicated, the judge can prolong the term of the detention; however, the term of
detention during all pre-trial procedure cannot last more than 18 months for adult suspects and
no more than 12 months for juveniles.
The Law on Pre-Trial Detention8 of the Republic of Lithuania establishes the procedure and
conditions of keeping persons in custody. The main particularities for juveniles are as follows:
• minors shall be kept separate from adults. When assigning minors to cells it shall be
necessary to take their age, physical and mental development, and moral properties into
consideration. By way of exception, upon obtaining the prosecutor’s sanction, adults may
be kept in the cells with minors;
• detainees have at least one hour of walk in the open air. Minors have two daily periods
of walk, each at least one hour long;
• minors (also pregnant women, nursing mothers, as well as sick persons) are provided
with better accommodation and everyday-life conditions.
In the pre-trial stage and during court hearings at the request of the participants of the
procedure or at the discretion of the prosecutor, pre-trial officer or pre-trial judge, a child right
service officer or a psychologist may be called to the inquiry of a juvenile suspect. These specialists
help to inquiry a juvenile considering his psychological and social maturity. The participation of
these specialists in the proceedings in the court are necessary (Article 188 and 272).

1.4.2. Children as victims of criminal offences
Criminal procedure in Lithuania is paying specific attention and protection to victims under
18 years old, especially through the development of specific rules of inquiry.
Child victim of a crime and his/her representative has a right to participate in the process
actively: to submit the evidence, requests, removals of the judge, etc.
Table 1. Children – crime victims in Lithuania, 2005–20089
Children – crime victims (according to their age)

2005

2006

2007

2008

0–13 years

1,980

2,156

1,870

1,587

14–17

2,975

2,985

2,701

2,133

Total

4,955

5,141

4,571

3,720

The Law on Pre-Trial Detention of the Republic of Lithuania. Official Gazette, 1996, Nr. 12-313,
http://www3.lrs.lt/pls/inter3/dokpaieska.showdoc_l?p_id=325124&p_query=&p_tr2=
9
http://db1.stat.gov.lt/statbank/SelectVarVal/saveselections.asp
8

180

Child victim at the beginning of the procedure is informed about his procedural rights. The
information and explanation how to use those rights is given considering child’s age, experience,
education, etc. In every stage of the criminal procedure the child receives such information. Also
a child and his representative receives the information about the possibilities of getting legal aid,
and child who was a victim of violent crime receives the information about the state mechanism
of compensations for victims of violent crime.
In the proceedings a juvenile witness or a victim who are under 18 years shall be examined
by the pre-trial judge following the procedure established by the Code of Criminal Procedure. A
juvenile witness and a victim who are under 18 years of age shall, as a rule, be examined during
a pre-trial investigation no more than once. A video and audio recording may be made during
their examination. If in the inquiry of a child (victim or witness), the suspected or his defender
participates, the pre-trial judge should ensure that a witness or a victim would avoid any negative
influence. Such witnesses and victim participate in the proceeding in court only in exceptional
cases. If a negative influence to a witness or victim from the side of suspected person is possible,
the pre-trial judge forbids to the suspected person and his defender to participate in the inquiry
(Article 186). Aiming the protection of the interests of a witness or victim who is younger than 18
years, pre-trial judge may forbid participating in the inquiry’s room to all the participants of the
procedure (except Child rights protection service or psychologists). In such case, the audio and
video record must be made and all the participants of the procedure may have the possibility to
watch and listen to the inquiry from the other room and to pose the questions to a witness or victim
through the pre-trial judge. If there are no possibilities to watch and listen to the inquiry from the
other room, they do not participate in the inquiry, but right after it finishes they have to see the
records made during the inquiry and ask questions through the pre-trial judge.
A representative of a witness or victim who is under 18 years of age has the right to be
present during the inquiry. At the request of the parties of the procedure or at the discretion of the
prosecutor, pre-trial officer or pre-trial judge, the Child rights service officer or a psychologist
should be called to the examination of a child witness or victim who is under 18 years of age.
These specialists help to inquiry of a child considering his psychological and social maturity. The
participation of these specialists in the proceedings in the court is necessary.
In the court proceedings the inquiry of a witness who is under the age of 16 has been
completed, he must be removed from the courtroom, unless the court finds his stay in the
courtroom necessary.
When the questioning of a witness or a victim who is under the age of 18 in the court
proceedings poses a threat of causing a mental trauma or resulting in other grave consequences,
the court may dispense with the presence of the witness at the hearing, having his testimony
given at the pre-trial stage read out at the trial.

1.5. State reaction to the juvenile delinquency
The Penal Code sets some peculiarities in respect of application of criminal penalties to
juveniles. In imposing a penalty upon a minor, a court shall take into consideration the following
circumstances: the living and upbringing conditions of the minor; the state of health and social
maturity of the minor; previously imposed sanctions and effectiveness thereof; the minor’s conduct
following the commission of a criminal act (Article 91).
Out of all the criminal penalties foreseen in the Penal Code only the following can be imposed
upon juveniles:
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• community service for a period from one month up to one year (from 10 up to 240 hours
of unremunerated work, no more than 40 hours per month) (Article 46, 90);
• a fine from 1 up to 50 minimum standards of living (MSL) (130 LTL, one minimum
standard of living is currently approximately 38 Euros) – only against a minor already
employed or possessing his own property (Article 47, 90);
• restriction of liberty for a period from three months up to two years, serving certain
obligations and injunctions imposed by the court (Article 48, 90);
• arrest for a period from 5 up to 45 days (Article 49, 90);
• fixed-term imprisonment from 3 months up to 10 years (Article 50, 90). A court may
impose a fixed-term imprisonment upon a minor where there is a basis for believing that
another type of penalties is not sufficient to alter the minor’s criminal dispositions, or
where the minor has committed a serious or grave crime. In the event of imposition of a
custodial sentence against a minor, the minimum penalty shall be equal to one half of the
minimum penalty provided for by the sanction of an article of the Code according to which
the minor is prosecuted (Article 91).

Figure 3. Juvenile criminal offences, suspected (accused) juveniles
and convicted juveniles, 1990–2008

Where a minor is sentenced to imprisonment for one or several crimes committed through
negligence or to imprisonment for a term not exceeding four years for the commission of one or
several premeditated crimes, a court may suspend the imposed sentence for a period ranging
from one to three years. The sentence may be suspended where the court rules that there is a
sufficient basis for believing that the purpose of the penalty will be achieved without the sentence
actually being served (Article 92).
During the period from 2004 to 2008 the two penalties compounded the major part of the
whole structure of penalties imposed upon the minors. These penalties were fixed-term imprisonment (actual imprisonment amounted to 31% of all the penalties imposed, while the percentage
reaches up to 57% in case suspended sentences are included) and restriction of liberty (31%).
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Table 2. Penalties imposed upon convicted juveniles, 2004–200810
2004

2005

2006

2007

2008

Total number of convicted
juveniles

1,690

1,424

1,284

1,189

1,263

Total number of penalties
imposed upon them

1,690

1,421

1,285

1,195

1,263

Of them:

Abs.

%

Abs.

%

Abs.

%

Abs.

%

Abs.

%

Fixed-term imprisonment

327

19%

408

29%

353

27%

330 27.6%

390 30.9%

Suspended imprisonment

682

40%

379

27%

403

32%

394

33%

328

26%

32

2%

15

1%

4

0%

7

0.6%

2

0.2%

Arrest

110

7%

145

10%

50

4%

51

4.3%

75

5.9%

Suspended arrest*

335

20%

–

–

–

–

–

–

–

Fine

108

6%

114

8%

66

5%

45

3.8%

64

5.1%

Community service

96

6%

28

2%

21

2%

8

0.7%

12

1%

Restriction of liberty

–

–

329

23%

333

26%

360 30.1%

392

31%

Others

0

–

6

0.4%

54

4%

Release from a penalty

–

0

–

0

–

* The possibility to suspend the arrest and fine was abolished in 2004.

Therefore the aforementioned penalties amounted to 90% of all the penalties imposed upon
minors. It should also be noted that actual imprisonment and arrest amount to 37% of all the
penalties imposed. Therefore it should be stated that penalties that are related to deprivation of
liberty constitute the major part in the whole structure of penalties imposed upon juveniles and
such a practice contradicts international standards and recommendations that emphasize
exclusiveness of application of deprivation of liberty upon juveniles. The number of sentences of
community service imposed upon minors (as well as the corresponding number related to adults)
is constantly decreasing. There were 96 sentences (amounting to 6% of all the penalties) of
community service imposed upon minors in 2004, while this number decreased to 12 (1%)
in 2008.
Article 82, paragraph 1 of the Penal Code establishes that a minor who has committed a
misdemeanour or crime and has been released from criminal liability or a penalty may be subject
to the following reformative measures:
1) a warning (a court shall state to him in writing the possible legal consequences ensuing
from the commission of new criminal acts) (Article 83);
2) compensation for or elimination of property damage (shall be ordered only when a minor
has resources which he can independently dispose of or when he is capable of eliminating the
damage by his own work) (Article 84);
3) unpaid reformative work (shall be imposed for a period of 20 up to 100 hours to be
performed at health care, custody and guardianship or other state or non-state bodies and
organisations, work at which may be of a reformative character) (Article 85);

National Courts Administration. The Report on criminal cases. Penalties and amnesty (courts of first
instance), 2004–2008.
10
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4) placement for upbringing and supervision with parents or other natural or legal persons
caring for children (shall be ordered for a period from six months up to three years, but not after
a minor reaches the age of 18 years and: (1) the parents or other persons agree to bring up and
supervise the minor, have no negative influence on the minor themselves, have a possibility to
provide favourable conditions for the development of his personality and agree to provide the
necessary information to the institutions supervising the execution of the above sanction, (2) the
minor agrees that the indicated persons bring him up and supervise him and promises to obey
them and behave properly) (Article 86);
5) restriction on conduct (may be imposed for a term from thirty days up to twelve months;
a court may impose the mandatory obligations and injunctions upon a minor) (Article 87);
6) placement in a special reformative facility (may be fixed for a period of six months up to
three years, but no longer than until a minor reaches the age of 18 years) (Article 88).
A court may impose against a minor no more than three mutually compatible reformative
sanctions.

Table 3. Reformative measures imposed upon the juveniles, 2004–200811
Educational measure
Warning
Compensation for or elimination of property damage
Unpaid reformative work

2004

2005

2006

2007

2008

163

99

155

145

110

52

19

21

20

23

96

51

128

64

42

Placement for upbringing and supervision with parents
or other natural or legal persons caring for children

142

42

57

35

19

Restriction on conduct

526

470

622

525

407

5

12

3

6

0

984

693

986

795

601

...

599

723

624

476

Placement in a special reformative facility
Total number of reformative measures imposed
upon juveniles
Total number of juveniles upon whom reformative
measures were imposed

The Penal Code sets rather strict criteria to be met for a possibility of release from penal
liability (such a release is a necessary precondition for reformative sanctions to be imposed) to
arise. A minor who commits a misdemeanour, or a negligent crime, or a minor or less serious
premeditated crime for the first time may be released by a court from criminal liability where he:
1) has offered his apology to the victim and has compensated for or eliminated, fully or in part,
the property damage incurred by his work or in monetary terms; or 2) is found to be of diminished
capacity; or 3) pleads guilty and regrets having committed a criminal act or there are other grounds
to believe that in the future the minor will abide by the law and will not commit new criminal acts.
Analysis of the practice of imposition of reformative measures reveals that restriction of
conduct constitutes the major part of actually applied reformative measures (approximately 2/3
of all reformative measures applied). Warnings also make up for a significant part of the practice
(almost 20% of reformative measures applied in 2008). Other reformative measures are much rarer.
National Courts Administration. The Report on criminal cases. Penalties and amnesty (courts of first
instance), 2004–2008.
11
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It should be noticed that statistical data gathered in Lithuania do not provide for clear on
numbers of certain penalties imposed on all juveniles that have committed offences in a certain
year. The problem is caused by the fact that courts (while filling statistical reports on their
activities) indicate only those persons that had been sentenced before reaching formal maturity.
In case the juvenile has reached the age limit of maturity before the sentence was promulgated,
he/she is indicated as an adult even in those cases when the court applies (or had to apply)
peculiarities of penal liability of minors. For example, 3,627 juveniles were charged with criminal
offences in 2008. 1,263 juveniles had been sentenced (31% of them had been sentenced to
deprivation of liberty) and 476 juveniles were imposed reformative measures during the same
year. A small number of juveniles had been acquitted, a part of case has been discontinued, and
part of juveniles had been released from penal liability due to reconciliation (all the aforementioned
cases could encompass several hundreds of juveniles at most). Therefore it can be presumed that
approximately 1,500 juveniles were sentenced after they had reached the age of maturity and
statistical data compiled by Lithuanian courts do not reveal what penalties and reformative
sanctions had been imposed upon them. It can only be guessed that the ratio of penalties and
reformative sanctions should (or could) be similar to the one described above.
Table 4. Imprisoned juveniles, 1996–2007 (at the end of the year)
Convicted
imprisonment
juveniles

Of them
sentenced
to arrest:

Juveniles
in detention

Total

Imprisoned juveniles
among all imprisoned
persons, %

244

523

3.9%

1995

279

1996

234

–

205

439

3.6%

1997

348

–

203

551

4%

1998

265

–

178

443

3.1%

1999

199

–

185

384

2.7%

2000

69

–

132

201

2.1%

2001

183

–

116

299

2.6%

2002

222

–

84

306

2.8%

2003

119

...

75

194

2.4%

2004

124

2

60

184

2.3%

2005

123

5

56

179

2.2%

2006

114

3

57

171

2.1%

2007

131

11

61

192

2.5%

Male juveniles serve the penalty of termed imprisonment in the only specialised institution
in Lithuania – Kaunas Juvenile Reformatory. Several girls serve this penalty in Panevėžys Female
Reformatory. There were 192 juveniles imprisoned in Lithuania in the end of 2008. During the
period from 1996 to 1999 and the period from 2001 to 2002 the numbers of juveniles serving
deprivation of liberty had been twice higher than the corresponding numbers during the years
following entry into force of the Penal Code (that provided for a new penalty of arrest). These
numbers were lower in 2000 only – during to a wide amnesty, that covered also juveniles. The
fact that the number of imprisoned juveniles has decreased almost by twice after the new Penal
Code has entered into force constitutes an unquestionably positive trend. It should be noticed that
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the number of 200 imprisoned juveniles is extremely high, taking into account that the whole
population of Lithuania is 3.4 million people. For example, in Germany (population of which is
25 times higher) the number of imprisoned juveniles (14–17 years of age) is only 663.
Much attention should be given to social work both in places of confinement and after
juveniles leave places of confinement. NGOs should be viewed as social work providers; their
participation needs encouragement and support, which is often not the case nowadays, whereas
many structural and bureaucratic barriers exist for NGOs to access confinement places. It is
necessary to mention that some experience of Lithuanian NGO work in prisons and with exprisoners can be already built upon. Special training opportunities should be extended to such
NGOs as well as prison and municipal social workers. Social work is in comparison a new specialty
in Lithuania, therefore alongside actual training provisions; other and more extensive support (e.g.
needs assessment, curriculum development) may be needed in this field. A task which requires
attention in institutional reform of Juvenile Justice is the empowerment of the Children’s Rights
Protection Agency to actively participate in juvenile criminal justice. The Children’s Rights
Protection Agency operates by the Ministry of Social Security and Labour. It has divisions in every
municipality of Lithuania.
An important chain that is practically missing (very weak) in the Juvenile Justice system in
Lithuania is the supporting mechanisms and structures for reintegration of the exconfined into
society. Therefore, it is especially important that institutional reform covers the development of
such structures. This can be done either by providing support to NGOs enabling them to
accommodate, employ and provide other help to juveniles after they leave places of confinement,
or forwarding such tasks to a designated state institution to carry out this function not formally.
Cooperation with various social services (social security, protection of children’s rights,
pedagogical-psychological, etc.) would help to ensure better socialization of those to be reformed
and the provision of assistance after leaving the supervision establishments. Part of the children
offenders having strong social roots, but avoiding learning, could be sent to youth schools.
The rules on execution of penalties in Lithuania are provided in the Code on Execution of
Penalties; however, norms that provide for special regulation in respect of juveniles are quite rare
in this code.

1.5.1. Minimal and medium care of Juvenile12
According to the Penal Code of Lithuania a person who, prior to the time of commission of
the dangerous act provided for by the Penal Code, had not attained the age of 14 years may be
subject to reformative sanctions or other measures in accordance with the procedure laid down
by laws of the Republic of Lithuania (Article 13).
The Law on child’s minimal and medium care was adopted on 27 June, 2007 and came into
force on 1 January, 2008. The aim of this law is to create a system of minimal and medium care
measures for a child, who has a disorder of behaviour, for his socialization, education, pedagogical,
psychological, information and other kind of assistance. These measures should help a child to
overcome his/her misconduct, to develop his/her concept of meaningful individual and social life.
Undoubtedly, the system of minimal and medium care measures is a very important sphere
of Juvenile Justice. It should fulfil the gap of social measures for children, who formally committed
a criminal offence, but they have not reached the age of criminal responsibility, also it should be
the element of the measures’ system for the children, who have significant problems of behaviour.
The Law on child’s minimal and medium care. Only Lithuanian and Russian version (Закон о минимальном и среднем надзоре за ребенком). http://www3.lrs.lt/pls/inter3/dokpaieska.showdoc_l?p_id=310567
12
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Child’s minimal care is understood as: consultations of a specialist, obligation to attend day
centre, obligation to participate in rehabilitation, integration, social education, prevention or any
other programme, obligation to attend school until the child reaches 16 years of age. Minimal care
measures for a child are organised at the place where he lives. Such measures may continue from
1 month to 1 year. There may be imposed few compatible minimal care measures to one child.
These measures are imposed by the director of the municipality administration.
Medium care measure is understood as care in the children socialization centre. Children
from 14 years may be put into socialization centre. Younger children may be placed in such centre
only in exceptional cases, when there is a real danger for other person’s life, health or property.
Medium care measure may be imposed by the director of municipality administration only having
the permission of the court. The idea was that children socialization centres should be small and
spread around the country in order to find for every child in need a centre close to his living place.
At the moment there are 7 socialization centres established (or at the final stages of
establishment).
Minimal care measures may be imposed upon a child:
1) who committed an offence, foreseen in the Penal Code, but at the moment of commission
it a child was younger than 14 (or for certain offences – 16) years old;
2) who constantly commits administrative offences, but at the moment of commission he was
younger than the age of administrative responsibility foreseen in the Code of Administrative
offences;
3) who commited the administrative offence, but according to the Code of administrative
offences, the sanction was not imposed;
4) whose behaviour endangers other people and the attempt of the representatives and
community is not enough;
5) who constantly does not attend the school.
All the measures of minimal care may be imposed only when all educational means at the
school are exhausted.
Medium care measure is imposed upon a child:
1) who committed an offence, foreseen in the Penal Code, but at the moment of commission
it a child was younger than 14 (or for certain offences – 16) years old;
2) who committed the administrative offence, but according to the Code of administrative
offences, the sanction was not imposed;
3) to whom the minimal care measures where imposed, but they were ineffective in order to
reach positive changes of behaviour.
A child may be placed to the socialization centre also when under the Penal code the
reformative sanction – placement in a special reformative facility – is imposed.
As the minimal and medium care system is very new, there is quite poor practice and still
many organisational problems arise while realizing it. The main challenge of this system still is
work with the whole family, although it not so easy to reach all the members of it.

1.5.2. State Probation Service in Lithuania
Under the Juvenile Justice Programme probation is the form of realization of criminal liability
applied under the court decision for a person who committed a criminal offence as a conditional
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alternative to the execution of the imposed penalty. It covers supervision of the person, control of
his/her behaviour and social assistance. Under the Conception of Probation, approved by the
Government of the Republic of Lithuania on 21 February, 2007, probation is understood as a
form of realization of criminal responsibility (suspended penalties, Release from a Custodial
Sentence on Parole) imposed on person who committed an offence as a conditional alternative to
imprisonment and executed through the supervision and social support to a convicted person.
The Conception of Probation does not pay attention to specifics of probation to convicted
juveniles. One of the measures in the Plan of Measures of Probation Conception Realization is
preparation of draft of the Probation Law. This Law is the possibility to foreseen some specific
norms of juvenile probation. For example, such rules as: first meeting of probation officer and
juvenile should be with parents participating; individual plan of probation of the juvenile should
be made in consistency with social maturity of the juvenile; with the juvenile should work
probation officer who has knowledge about general peculiarities of children and young people’s
socialization and psychology, actively collaborate with juvenile’s parents, schools and child rights
protection services.
One of the main challenges for a new system of Probation – to create legal conditions for
individual work with juveniles (this challenge is not exceptional for juveniles; it is actual for the
whole system).

1.6. Specialised bodies for juvenile criminal cases
in Lithuania
The specialisation of officers for juvenile cases was initialized under the Juvenile Justice
Programme, adopted on 17 November 1999 by the Government of the Republic of Lithuania.
Although until now such specialisation of officers for juvenile cases is not established by the law
(only orders for different branches of officers).
By the order of the Minister of Justice of 31 March 1999, chairmen of district and local
courts were charged with the responsibility for appointing specific judges for trying, on the first
instance and appeal basis, cases in which crimes have been committed by juveniles and civil
cases related to children.
In 2000 it was estimated that 98 judges and 8 attorneys would like to participate in training
courses intended for judges and attorneys specialising in juvenile cases.
In June 1999, specialised prosecutors were appointed in the General Prosecutor’s Office,
district prosecutor’s offices, city prosecutor’s offices of Vilnius, Kaunas, Klaipėda, Šiauliai and
Panevėžys and local prosecutor’s offices of Alytus, Marijampolė, Tauragė, Telšiai and Utena by
orders of the General Prosecutor and chief prosecutors at district/local prosecutor’s offices (order
of the General Prosecutor “Concerning pro-active work of the Prosecutor’s Office in coordinating
actions against juvenile crime and in protecting juveniles’ rights and lawful interests” dated 8
June 1999).
By order of the Investigation Department at the Ministry of Interior of 16 June 1999
“Concerning specialisation of investigation divisions at town and district police commissariats in
juvenile criminal cases”), specific employees of investigation divisions were charged with the
responsibility for preliminary investigation in criminal cases involving juveniles (104 investigators
in all). A new position was introduced in the Crime Coordination Division of the Criminal Offences
Investigation Service of the Police Department at the Criminal Police, specialising in the prevention
of juvenile crime and exercising coordination and control of operational work of local divisions
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engaged in the juvenile crime and crime against juveniles. At some police commissariats, officials
of the criminal offences investigation units are charged with the performance of special functions,
i.e. prevention, investigation and detection of crimes committed by and against juveniles.
In 2000 Commissioner general of the Police Department issued an order “Concerning
specialisation of the Criminal Police in investigating crimes committed by and against juveniles”
providing for the appointment in county centres officials of the Organised Crime Investigation
Service and the Economic Crime Investigation Service who would specialise in the investigation
of the above mentioned crimes.
High staff turnover is the most important problem: more than one half of officers who were
appointed to investigate juvenile cases in 1999 are no longer working in the investigation
structures. Similar situation is observed in the criminal police. Such high turnover rate determines
the importance of ensuring continuation of officers’ training.
In fact there are no specific requirements for the judges, prosecutors and police officers to
have specialisation to work with juvenile that are participating in legal proceedings. That is why
the involvement of social services, such as Children’s Rights Protection Agency, in the proceedings
is very important. Also it should be mentioned that despite the specialisation in branches, there
are almost none officer who is working ONLY with juvenile cases. The absolute majority beside
juvenile cases have a particular number of adult criminal cases in their workload.
The lack of necessary knowledge and skills for the staff working with juvenile offenders and
children belonging to risk groups that would allow their inclusion in the resocialization programmes
or successful involvement in juvenile delinquency prevention was the main impulse for the United
Nations Development Programme initiated a new project “Facilitation of the Delivery of an Effective
Juvenile Justice System in Lithuania” at the end of 2005. The objective of the Project was to
strengthen the capacity of Juvenile Justice staff and specialists seeking to create the efficient,
modern and humanistic system. The Project became a part of Juvenile Justice Programme. During
this Project the training needs and capacities of the institutions belonging to the Juvenile Justice
system were evaluated and the general and specialised training courses for the Juvenile Justice
staff-members were prepared and implemented. Most of the seminars were conducted on the
principle of the general module, i.e. when the representatives from all different Juvenile Justice
institutions take part in them, since the first seminars already showed that a training model where
the representatives of all institutions concerned participated proved to be very effective, stimulating
the interinstitutional cooperation. When organising seminars, it was attempted to form the
institutional composition as much varied as possible: prosecutors, policemen, judges, officers of
correctional inspectorates (probation officers), officers of the Kaunas Remand and Correctional
Facility for Juveniles, pedagogues and social workers from children’s special educational and care
homes as well as from Vilnius City Children’s Rights Protection Service, Vilnius County Governor’s
Administration, Šiauliai County Governor’s Administration, non-governmental organisation “Save
Children” day centre social workers.
During 2006–2007 officers were participating in a seminars with the topics of: International
Standards in Juvenile Justice, Application of Cognitive Consultancy Techniques in the Work with
Juvenile Delinquents, Restorative Justice in Juvenile Justice, Child Development Psychology,
Data Protection in Juvenile Justice, Criminal Responsibility of Juveniles, The Principles of the
Effective Communication with Children of Asocial Behaviour, Evaluation of Juvenile Recidivism
Risk, Child Interrogation, The Legal Position of Victimized Children in the Criminal Proceedings.
Although many attempts were put in creating the net of officers and other personnel working
in the sphere of Juvenile Justice, today the relations between institutions and initiative of such
relations is based on personal links between officers.
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Figure 4. Reformative sanctions and Penalties under the Penal Code of Lithuania
(Chapter XI)

190

2. Restorative Justice and JUVENILE in Lithuania
Restorative justice in criminal cases is not introduced into Lithuanian Juvenile Justice system.
The closest institute to its model of mediation is the institute of victim’s and offender’s
reconciliation incorporated into the Penal Code of the Republic of Lithuania.
One of the most often used and close to the restorative justice as alternative to traditional
criminal procedure is criminal procedure during which a person is released from the criminal
liability if he/she reconciles with the victim of a crime. A person may be released from the criminal
liability at the pre-trial stage (Criminal procedure code, Article 212, paragraph 5), at the
preparation for the hearings stage (Article 235, paragraph 1), also after the hearings in the first
instance or appeal court (Article 303, paragraph 4; Article 327, paragraph 2).
At the pre-trial stage (under the Criminal procedure code, Article 212, paragraph 5) 3,937
criminal procedures were terminated in 2008 (11.5% from all 34,323 pre-trial investigations,
during which the criminal offences were disclosed), 3,998 in 2007 (12% from all 32,841 pretrial investigations, during which the criminal offences were disclosed), 4,363 criminal procedures
in 2006 (also 12% from all 36,258 pre-trial investigations, during which the criminal offences
were disclosed).13 It could be said that this possibility is used quite widely by the officers of
Juvenile Justice too.14
In Lithuania an issue on implementing the restorative justice model is also raised, when
speaking about one of the so-called alternative measures – mediation (reconciliation) as
intermediation, the purpose of which is agreement between offender and victim as regards
compensation to the victim for wrongdoing and damage, seeking accusatory-victim agreement,
ensuring compensation to the victim, perception by the accusatory of his deed and consequences.
Mediation should not always mean restitution of material or non-material damage. The conflicting
parties may refuse fully or partially the compensation of damage if, in their opinion, peace and
order may be also restored in the society without applying such measures.
One of the problematic issues relevant to the implementation of mediation is the relationship
between the criminal justice system and mediation process. The source of mediation process is
the justice system in criminal cases; it is expedient to consider the mediation programmes as the
institution maintaining the criminal justice system, an alternative method for increasing the
efficiency of the justice system. In addition, mediation programmes may work only when the
accusation is identified, this being dependent on the efficiency of the activity of the police and other
procedural institutions. Therefore on the basis of the results of empirical research and the
provisions of mediation, mediation should be functionally related to the justice system, whereas
mediation programmes should be realized by the social services (institutions not belonging to the
criminal justice system).

Information Technology and Communications Department under the Ministry of the Interior of the
Republic of Lithuania. http://www.vrm.lt/fileadmin/Image_Archive/IRD/Statistika/txt_file.phtml?fv=200812/f-lrgp200812.data.txt&ff=%3C!—|LRGP|2|—%3E&tt=Duomenys%20apie%20nusikalstam%F8%20veik%F8%20tyr
imo%20rezultatus%20Lietuvos%20Respublikos%20prokurat%FBrose%20
14
The statistics about terminated criminal procedures where offender was a juvenile is not in general
statistics about terminated criminal procedures.
13
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The results of empirical research conducted in the world show that as the object of competition of the mediation processes and the justice system may be recognized first of all property and
not-serious non-violent criminal offences of juveniles, as well as sexual criminal offences of adults –
to a very limited extent, moreover, by applying the mediation process in a proper way.
Certainly, serious crimes exist, in respect of which mediation may not be applied. It is
necessary to have in mind the necessity of implementation of the preventive criminal punishment
function in respect of the crime perpetrators dangerous to the safety of the society and law and
order. Therefore of special importance is the collaboration of mediation programmes and the justice
system. One of the main mediation principles is voluntariness of this process and a possibility to
withdraw in each stage of mediation process.
In the criminal law of Lithuania, the reconciliation institution (Penal Code, Article 38) is
foreseen, as a conditional type of remission of criminal liability, releasing the person from criminal
liability, imposing the probationary period of one year, if the perpetrator reconciled with the victim;
reconciliation is not possible in the cases of serious and very serious crimes. Under Article 38 of
the Penal Code, person who has committed a misdemeanour, careless criminal offence, not
aggravated or half aggravated criminal offence may be justified from criminal liability by court if:
1) he admitted having made offence, and
2) has voluntarily compensated or eliminated damage done to natural or legal person or has
agreed about the compensation or elimination of this damage, and
3) is reconciled with victim or representative of legal person or state institution, and
4) there are reasons to believe that he will not commit other criminal deeds.
Pursuant to Article 38 of the Penal Code, on the grounds under discussion a person cannot
be released from criminal liability if he has been released from criminal liability earlier as the one
reconciled with victim, if less than four years have passed from the day of reconciliation to
accomplishment of new offence.
Remission of criminal liability after reconciliation of offender and victim is the conditional
type of remission of criminal liability when a person who committed an offence is released from
criminal liability establishing a one-year probationary period. According to Article 38 of the Penal
Code, the issue of remission of criminal liability is differentiated: 1) if within the period of one year
the person has committed a new intentional criminal offence, the former decision to justify from
criminal liability ceases being valid and court decides on the criminal liability of the person for all
committed offences; 2) however, if a person has committed a criminal or careless offence or does
not meet his engagements confirmed by court concerning conditions and procedure of damage
compensation without valid reasons court can abolish decision concerning remission of criminal
liability and decide on the criminal liability of the person for all committed offences (Pt 3, 4, Art. 38,
the Penal Code).
The Code of Criminal Procedure15 (p. 5, Art. 212) foresees the termination of pre-trial
investigation after the reconciliation of suspect and victim in the cases specified in Article 38 of
the Penal Code. In this case, pre-trial investigation is terminated by a decision of the pre-trial
judge16, which confirms the resolution of the prosecutor on the termination of pre-trial investigation
(Pt 2, Art. 214 of the Code of Criminal Procedure).

The Code of Criminal Procedure of the Republic of Lithuania (further in the text CPP was approved on
14 March 2002 by the Law No. IX-785// Official Gazette. 2002, No. 37-1341, came into force on May 1, 2003.
16
Under Article 19 of the Code of Criminal Procedure, “pre-trial investigation judge is the district court
judge, appointed by the district court chairman to carry out procedural actions foreseen by the laws and to take
decisions.”
15

192

Reconciliation process is known in criminal law of Lithuania also in the event of the
procedure of private accusation cases. Article 407 of the Code of Criminal Procedure foresees
criminal offences under the Article 38 of the Penal Code when a procedure is started only in the
presence of a complaint of the victim or statement of his legal representative (private accusation
cases). Under Paragraph 5, Pt 1, Article 3 of the Code of Criminal Procedure, a criminal procedure
may not be instituted, and, if instituted, must be terminated, where victim reconciled with the
accused in the cases specified in this Code, i.e. when a procedure has been started only if a
complaint of the victim or statement of his legal representative is present.
The detailed regulation of handling of private accusation cases is provided in the Code of
Criminal Procedure. The Code contains the enforced norms, specifying the proceedings of
conciliatory session. The course of conciliatory session in the private accusation cases is regulated
by Article 413 of the Code of Criminal Procedure.
When a complaint of victim is received in the court according to the statement of private
accusation or his legal representative, victim and (or) his legal representative, and person who is
accused of committing criminal offence are summoned to the judge in order to be reconciled.
(Pt 1, Art. 413 of the Code of Criminal Procedure). If these persons are reconciled, the process
concerning complaint is cancelled (Pt 2, Art. 413 of the Code of Criminal Procedure). Victim and
(or) his legal representative and person accused of committing criminal deed during reconciliation
may make a contract concerning compensation of damage (Pt 3, Art. 413 of the Code of Criminal
Procedure). If victim and (or) his legal representative and person accused of committing a criminal
deed are not reconciled, the judge decides to give over a complaint of victim for hearing in the
conciliatory session (Pt 5, Art. 413 of the Code of Criminal Procedure)17.
International recommendations encourage to make experiments on its implementation.
Research conducted in different countries shows that efficiency of mediation is no less than other
penalties and penal measures, not related to the efficiency of deprivation of liberty.
Attention, however, is to be focused on two different situations: when a measure of educational impact is imposed by the court and when the parties themselves at their own free will agree
on the compensation of material damage, apology, or unpaid work. In addition, victims may be
forced to consent to the execution of the measure of educational impact, and their conflicts will
be resolved only ostensibly. Therefore it would be sought to achieve that in the case of
reconciliation victims should not be forced to reconcile, their conflicts should not be resolved just
superficially and without the opportunity for agreement thus reached to be retained in the future.
Thus it would be possible to attempt to modify and modernize criminal law, introducing mediation
institution. Therefore it is important to analyse the possibilities for applying mediation.
Speaking of the implementation of mediation in Lithuania, of special importance is that
society and political parties would approve the initiatives of such type and collaborate actively in
their implementation. Representative investigations of various strata of society and victims,
conducted in many states, show that society is open to accept new tendencies in the approach
to juvenile delinquency. Experts of the science and policy of criminal law are convinced that
process of offender and victim reconciliation, the currently real alternative of penal measures, will
gain still more importance in the future. Therefore, in addition to ensuring of staff training and
Also, Article 261 of the Code of Criminal Procedure of 1961 foresaw that prior to instituting proceedings
relating to victim’s complaint, the judge takes measures for reconciliation of victim with a person, against whom
a complaint was filed. If they fail to reconcile, the judge institutes criminal proceedings and brings to trial a
person, against whom a complaint was lodged or refuses to institute criminal proceedings, if no sufficient ground
exists for bringing to trial a person, against whom a complaint was lodged, or transfers a victim’s complaint for
consideration to a public organisation.
17
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financial funds, primarily it is necessary to look after the appropriate legal and administrative
technical regulation.
In the part “Criminal and Punishment Execution Policy” of the National Crime Prevention
and Control Programme of 20 March 2003, approved by the Parliament, the striving of creation
of the Restorative Justice system was indicated, its main aim being to restore the former situation
between the subjects affected by a crime – victim, perpetrator, society18. First of all, it was thought
to create the mediation programme for juvenile offenders and to try it using a pilot project. But it
was not realized due to financial problems.
Although the possibilities to incorporate mediation or other forms of Restorative Justice into
Lithuanian criminal justice were analysed in the study carried out in Law Institute in 2008.19
The model of Restorative Justice in Lithuania concentrates on the mediation as the most
popular model of Restorative Justice in Europe. The purpose of the mediation in criminal cases
in Lithuania – to promote peaceful way of resolution the conflicts and provide effective protection
of crime victims’ rights, effective compensation of damage from the crime and combining the
interests of victims, offenders and society.
There are suggested 3 stages for implementation of mediation in criminal justice system:
1) to start applying of mediation in criminal cases in certain territory (for example, in Vilnius)
for certain group of offenders (for example, juvenile). Also to start preparing of new mediators;
2) to extend the application of mediation in criminal cases through all the country regarding
all the group of offenders;
3) to change the appropriate laws (Penal code, Criminal procedure code), to pass a new law
of mediation in criminal cases; to expand the net of mediation offices; to create the mechanism
of support for mediation in criminal cases.
The changes of Penal code and criminal procedure code should cover such aspects:
• at the moment the Criminal procedure code of Lithuania has no norms that put on the
shoulders of pre-trial officers, prosecutor, judge the obligation to inform the victim and the
offender about the possibilities of reconciliation in all stages of procedure. Also there
should be basic norms of mediation procedure in the Criminal procedure code: initiation
of it, further steps;
• the goal-keeper’s (decisions about diversion and approval of the agreement between the
victim and offender) role still is in criminal justice officers hands;
• the broader list of criminal offences suitable for mediation in criminal cases. Serious and
very serious crimes, also crimes, committed by a recidivist should be also possibly
appropriate for the mediation;
• the Penal Code should foresee different possible legal results of successful mediation:
remission of criminal liability, mitigating circumstances, the ground for the imposition of
a more lenient penalty than provided for by a Law, the ground to impose a non-custodial
sentence upon the repeat offender.
The Law on mediation in criminal cases should detail conditions of the mediation in criminal
cases, procedure of the mediation, requirement for the mediators, selection of mediators, offices
exercising mediation in criminal cases, financing of mediation in criminal cases.

Resolution No. IX-1383 “On the Approval of the National Crime Prevention and Control Programme” of
20 March 2003 of the Seimas of the Republic of Lithuania // Official Gazette. 2003. No. 32-1318.
19
It was also a measure of the National Crime prevention and control programme – “to prepare the drafts
of restorative justice system in Lithuania concept and its realization plan“ // Official Gazette. 2007. No. 90-3575.
18
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Mediator may be a person with a higher university education in the sphere of law, social
work, and psychology. They should have a course of training part of which should take place
together with other officers of criminal justice. This would ensure future collaboration of criminal
justice officers and mediators. All mediators should be included into the List of mediators,
administered by the Ministry of Justice. The mediation in criminal cases may be exercised by the
offices of legal aid – they already have the net of the offices all through the country and they are
independent from the criminal justice institutions. The other alternative which may be discussed
is giving the function of mediation in criminal cases to probation officers.
Very important group of measures implementing mediation in criminal cases – campaign of
public relations, information and public discussion: to inform both – the society and the criminal
justice officers – about the possibilities and benefits that mediation gives.
In the draft Juvenile Justice Programme 2009–2013 there are several measures dedicated
to the implementation of mediation in criminal cases where juvenile is suspected/offender:
• to create the rules of the process of mediation;
• to prepare the methodics of mediators’ training and organise such training;
• to create and realize the pilot project of mediation in juvenile criminal cases;
• to evaluate the pilot project of mediation in juvenile criminal cases and provide
recommendations for further development of mediation in criminal cases in the country.
Talking about the mediation in criminal cases it should be mentioned that in some criminal
cases particular questions (related to damage from a crime) may be solved using mediation
according Law on Conciliatory Mediation in Civil Disputes.20
One other precondition for exercising mediation in criminal cases of juvenile is through the
child rights protection services. The Instructions of Child Right Protection Services lays down the
function of “reconciliation of victims and juveniles, who caused <...> any damage”.

20
The Law on Conciliatory Mediation in Civil Disputes of the Republic of Lithuania. English version
http://www3.lrs.lt/pls/inter3/dokpaieska.showdoc_l?p_id=330591
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RESTORATIVE JUSTICE VS
JUVENILE DELINQUENCY:
THE BALTIC STATES
IN EUROPEAN DIMENSION
Report of ESTONIA

Kaire Tamma

1. Juvenile delinquency in Estonia
(Short description of the situation in the state;
statistic data, trends in reported delinquency of children, juveniles
and young adults, problems)
The structure of juvenile crimes has not changed during the last years. For years dominant
criminal offences committed by minors (as for the adults) have consisted of larcenies and other
offences against property, following breach of public order, illegal entries and unauthorised use of
things (mainly the use of parents’ cars without asking the permission to do this). Most juvenile
delinquents commit one crime and only a few commit several crimes.
In 2008 there have been identified 3,208 crimes committed by 2,289 minors. The identified
crime rate has increased in comparison to 2007 by 8% and the rate of committed crimes by
minors has increased by 12% in comparison to 2007. The minor offenders are mainly boys, 83%,
17% girls are identified as offenders. Most of juvenile criminal offences have been committed in
a group (for example, more than 60% in 2006); and they mostly consist of larcenies, including
theft from vehicles.
Most minors do not commit serious criminal offences, but rather offences against property
and so called status-related offences such as failure to perform the obligation to attend school,
smoking, alcohol consumption, breach of public order, etc. Widely spread offence among minors
is the fraudulent use of important identity documents. Due to the entry into force of the Code of
Criminal Procedure, the number and proportion of physical abuse has significantly increased since
the second half of 2004. There has also been a clear increase in criminal offences against public
trust (which in most cases consisted of fraudulent use of important identity documents).
Misdemeanours committed by minors have increased in 2008 in comparison of 2007 by
14%, reaching in total number to 32,717. The biggest increase (25%) was regards violations of
the Alcohol and Tobacco Act. Consumption of alcohol of the minors below 16 years of age has
been the priority field to the police in 2008, so that the raise in crime can be explained by the
effective work of the police. Police has noticed that the alcohol is quite easily sold to the minors
and the problem is widely spread all around the country.
The first credible study of self-reported juvenile delinquency was carried out in Estonia in
2006/2007 within the framework of international ISRD-2 Study. Target group of the study
constituted of all students of 7th, 8th and 9th grade at the age of 12–17 attending general
education schools in Estonia, except special and sanatorium schools. 2,623 questionnaires were
received and the results show that the most common offence is the breach of the public order,
following shoplifting and breaking the public property. 12% of the respondents said, that they
have committed an offence/misdemeanour. 45% of the respondents have consumed alcohol during
the last 6 months, 87% of the respondents have consumed alcohol in general. Estonian youngsters
consume more alcoholic drinks than Russian youngsters (accordingly 87% and 82%), but Russian
youngsters consume more drugs than Estonians (accordingly 20% and 15%, mainly cannabis).
The misuse of the alcoholic drinks is increasing among the girls and the boys. 24% of the
respondents have experienced school violence and bullying, mostly the victims belong to the age
group 14–15, and up to 7% consists of boys and up to 4% of girls. Every fifth respondent has
fallen the victim of theft. As a result of the study it was found, that juvenile delinquency and the
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risk behaviour of the child is influenced by the bad relationships of the parents, regardless the type
of the family – is it the family with one or two parents. The risk to delinquent behaviour, mainly
for boys, is influenced by the ascending conflict between the parents. The role of the father or
missing role of the father in families does not influence juvenile delinquency, but it does influence
the risk behaviour of the juvenile (misuse of the alcohol, tobacco, drugs, and truancy). The ones,
who are absent from school a lot, have the tendency to act more criminally and also to act more
violently. The risk of the juvenile offending diminishes if the parents know about their children’s
activities, spending the free time; parents have the contacts of their children friends, etc.

2. Juveniles’ status in the criminal process
2.1. Age of criminal liability
Pursuant to the Estonian Penal Code a minor can be prosecuted for misdemeanour or criminal
offence if at the time of commission of the act he or she is at least 14 years of age.

2.2. Children as perpetrators
According to the Republic of Estonia Child Protection Act, a child is a human being below
the age of eighteen years. According to § 33 of Penal Code a person is capable of guilt if at the
time of commission of the act he or she is mentally capable and at least 14 years of age. If a
person younger than 14 years of age commits the unlawful act, the proceedings shall not be
initiated or the proceedings that have already been initiated shall be terminated. In that case the
materials shall be forwarded to the Juvenile committee.
A juvenile may be brought into justice “as an adult” – the criminal procedure is basically the
same as in adult cases. But if a Prosecutor’s Office finds that a minor who has committed a
criminal offence at the age of 14 to 18 can be influenced without imposition of a punishment or
a sanction prescribed in § 87 of the Penal Code, the Prosecutor’s Office shall terminate the
criminal proceeding by a ruling and refer the criminal file to the Juvenile Committee of the place
of residence of the minor.
If a court finds as a result of the hearing of a criminal matter that a minor can be influenced
without imposing a punishment, the court may, upon making of the court judgement, release the
convicted offender from punishment and apply the sanctions provided for in § 87 of the Penal Code
regards him or her.
Penal Code
§ 87. Sanctions applicable to minors
(1) Taking into account the level of the moral and mental development of a person of 14
to 18 years of age and his or her ability to understand the unlawfulness of his or her act or to
act according to such understanding, the court may release the person from punishment and
impose the following sanctions on him or her:
1) admonition;
2) subjection to supervision of conduct pursuant to the provisions of § 75 of this Code;
3) placement in a youth home;
4) placement in a school for pupils who need special treatment due to behavioural problems.
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(2) A court may subject a person of less than 18 years of age to supervision of conduct for
up to one year. On the basis of a report prepared by the probation officer, a court may extend
the term of supervision of conduct by up to one year or, as an exception, until the convicted
offender attains 18 years of age.
(3) A person of less than 18 years of age is placed in a youth home or a school for pupils
who need special treatment due to behavioural problems for up to two years, taking into
consideration the end of the academic year. The court may extend the term of stay in a youth
home or a school for pupils who need special treatment due to behavioural problems by up to
one year, taking into consideration the end of the academic year.
(4) A court may alter the type of sanctions provided for in clauses (1) 2) –4) of this section.
There are several distinctions in the Code of Criminal Procedure for the juveniles. The participation of a counsel throughout a criminal proceeding is mandatory if at the time of commission of
the criminal offence, the person being defended was a minor. In Estonia every person has the
opportunity to observe and record court sessions, but a court may declare that a session or a part
of a session can be restricted in the interests of a minor. A court may also remove a minor from a
public court session if this is necessary for the protection of the interests of the minor.
If a minor is suspected or accused of committing a criminal offence together with an adult,
an investigative body, Prosecutor’s Office or court may, by an order or ruling, sever the criminal
matter concerning the minor for a separate criminal proceeding if severance does not prejudice the
comprehensiveness, thoroughness or objectivity of the criminal proceeding and is in the interests
of the minor.
In the case of a suspect who is a minor, a Prosecutor’s Office is required to assign the head
of the probation supervision department with the duty to appoint a probation officer. A judge shall
verify whether a pre-trial report has been prepared in the criminal matter of the accused who is
a minor. At the order of a judge, a probation officer shall amend a pre-trial report.
In 2008 in pre-trial proceeding there were solved 1,475 cases of the crimes committed by
juveniles. There were identified 1,108 juveniles, who had committed these crimes. In 2008 every
10th crime case was committed by a juvenile. In comparison of the last three years, the whole
amount of the crimes committed by juveniles and the amount of juvenile criminals have
diminished. This is related to the decreased number of thefts.
In 2008 in the first half of year the final decision about juvenile crime cases was made
towards 1461 juveniles, the decisions regarding solved crime cases were made towards 1,106
juveniles, 41% were sent to court and 59% of the cases were terminated mostly with sending the
material to Juvenile Committees and also with settlement proceedings and in event of lack of
public interest in proceedings. The average pre-trial proceeding in the first half of 2008 lasted for
5 months, 66% of the juvenile cases were solved in less than 4 months. The indicative average
length of the criminal proceeding of juveniles was 8.6 months in the first half of 2008.

2.3. Children as victims of criminal offences
(The role of victims in the investigation of crime and in criminal proceedings)
(According to the Criminal law, Criminal procedure law, other legal acts and statistic data)
A victim is a natural or legal person to whom physical, proprietary or moral damage has been
directly caused by a criminal offence or by an unlawful act committed by a person not capable of
guilt. The provisions applicable to witnesses apply to victims in the performance of procedural acts
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unless otherwise prescribed by Code of Criminal Procedure. A witness under 14 years of age shall
be heard in the presence of a child protection official, social worker or psychologist. The body
conducting the proceedings may involve a child protection official, social worker or psychologist
in the hearing of a minor over 14 years of age.
A victim has the right to:
1) contest a refusal to commence or termination of criminal proceedings;
2) file a civil action before termination of examination by court in the county court;
3) give or refuse to give testimony;
4) submit evidence;
5) submit requests and complaints;
6) examine the report of procedural acts and give statements on the conditions, course,
results and minutes of the procedural acts, whereas record shall be made of such statements;
7) examine the materials of the criminal file;
8) participate in the court hearing;
9) give consent to the application of settlement proceedings or to refuse to give such consent,
to present an opinion concerning the charges and punishment and the damage set out in the
charges and the civil action.
A victim is required to:
1) appear when summoned by an investigative body, Prosecutor’s Office or court;
2) participate in procedural acts and obey the orders of investigative bodies, Prosecutors’
Offices and courts.
The filing of a civil action for compensation for proprietary damage in a criminal proceeding
is exempted from state fees.
A victim may participate in the criminal proceeding personally or through a representative.
Personal participation in a criminal proceeding does not deprive the person of the right to have a
representative. A victim may have a contractual representative in a criminal proceeding in addition
to the legal representatives. A victim may have up to three representatives. A representative may
have several principals if the interests of the principals are not in conflict.
In criminal proceedings, state legal aid shall be provided to victims and defendants on the
basis and pursuant to the procedure prescribed in the State Legal Aid Act. If a court finds that the
essential interests of a victim or defendant may be insufficiently protected without an advocate,
the court may decide to grant state legal aid to the person on its own initiative and on the basis
and pursuant to the procedure prescribed in the State Legal Aid Act.
In the hearing of a witness under 14 years of age, he or she shall not be cross-examined. A
witness who is a minor of less than 14 years shall be heard in the presence of a child protection
official, social worker or psychologist who may question the witness with the permission of the
judge. The body conducting the proceeding may involve a child protection official, social worker
or psychologist in the hearing of a minor over 14 years of age. A judge shall make a proposal to
a witness who is a minor of less than 14 years of age to tell the court everything he or she knows
concerning the criminal matter. After a witness who is a minor of less than 14 years of age has
given testimony, he or she shall be examined by the parties to the court proceeding in the order
determined by the court. The court shall overrule leading and irrelevant questions. If the presence
of a minor is not necessary after he or she has been heard, the court shall ask him or her to leave
the courtroom.
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3. State reaction to the juvenile delinquency
Background information regarding the registration of offences
As we speak of the juvenile delinquency, in Estonia for the purposes of offence statistics, the
minor is a person who at the time of commission of the act is under the age of 18 years. The
offences (misdemeanours and criminal offences) committed by minors can be described only on
the basis for these cases registered by the police and resolved, i.e. cases where the age of person(s)
who committed the act is known. Besides that one has to consider different level of notification
in case of various types of offences and variation in the proportion of resolved cases, which means
that it is impossible for the official statistics to provide accurate reference to the actual structure
of offences commenced by minors.
The database on offences committed by and against minors during 2000–2008 is not
consistent with regard to significant changes in legislation, methods of registering the offences and
persons who commit such offences and amendments made in relevant databases – thus it is
impossible to provide comparison between certain years, especially 2002–2003, because
• on 1 September 2002 the Penal Code entered into force, altering the definitions for various
types of criminal offences and the age for criminal liability; thus the data collected after 2003
cannot be compared to data from 2002 and earlier; registered by other bodies conducting
proceedings and lack of single database on misdemeanours registered by such bodies. The
expression “committed by minors” is used for the purpose of simplicity, but actually this refers to
only these cases where the person committing the offence is known;
• on 1 July 2004 the Code of Criminal Procedure entered into force, pursuant to which the
police was required to investigate cases of physical abuse even if the victim did not submit relevant
petition (earlier the victim had to file an application with a court by himself/herself and such
applications were not registered in the police statistics), therefore the proportion of registered
criminal offences of that kind has substantially increased after the Code entered into force.
In addition to the aforesaid factors, the statistical increase in juvenile offences after 2003 may
also be linked to increased attention paid by law enforcement authorities to juvenile offences and
relevant preventive actions.

3.1. State criminal policy regarding to juvenile delinquency
(Priorities, practice, statistic data, prospective)
In 2003 the Parliament confirmed the Guidelines for Development of Criminal Policy until
2010,1 which states that criminal policy is development, improvement and implementation of social
action plans for the purpose of impeding the spread of offences, reducing the severity of offences
and possibilities of committing offences and the damage caused by them as well as influencing
people to refrain from offences, protecting public order and increasing security in society.
The prevention of juvenile delinquency is put into practice through the social prevention
measures – influencing factors which cause crime through social, education, family, youth,
cultural, church, economic, traffic and other policies for the purpose of laying the foundations for
involving each person in social life, considering the objectives of society, in order to prevent the
deviating behaviour arising from a person’s marginalisation.

1
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Guidelines for Development of Criminal Policy until 2010. http://www.just.ee/36000

So that in broad sense the areas of the alcohol, tobacco and drugs misuse, the risk behaviour
of the juveniles are covered in these guidelines, but there are several other strategies, which more
concretely deal with juvenile delinquency and risk behaviour matters.2
In addition to the abovementioned guidelines in August 2005 the Minister of Justice and the
Minister of Internal Affairs agreed on common priorities of the Prosecutor’s Office and the Police,
including paying attention to combating criminal offences committed by and against minors (socalled Laulasmaa declaration, http://www.just.ee/15087), especially paying attention to the sexual
and violent offences with child victims.
One of the main strategies – Development Plan for Reduction of Juvenile Delinquency
2007–2009 (decided after the abovementioned priorities), has been confirmed by the Government
and is meant for following for several institutions. The Development Plan has been drawn up based
on the key developments in juvenile delinquency over the past few years, i.e. juvenile delinquents
are becoming younger and the recidivism of juvenile delinquents is showing a growth tendency.
The main issues discussed in the Development Plan are as follows.
• Noticing minors’ problems early and more effective networking in order to help the child.
This should contribute to prevention of study and educational difficulties and reduce the probability
that the child might develop antisocial and delinquent behaviour in the future.
• Development of the system of the Juvenile Committees. The system of the Juvenile
Committees attends to approximately 4,000 juvenile delinquents per year. In order to help the
young people who have been referred to the Committee refrain from turning to crime again, it is
necessary to make the Committee system more effective. The Development plan stipulates various
analyses, in order to initiate organisation of the network, management system and information
environment of the Committees. To develop the existing system of Committees the financing will
be revised, the work organisation will be elucidated and steps will be taken to improve the
availability of sanctions.
• Reorganisation of schools for students who need special treatment due to behavioural
problems (hereinafter special needs schools). According to various estimates, the effectiveness of
special needs schools is quite low: a large portion of the former students of special needs schools
has been punished for offences, does not study or work. In order to make the system of special
needs schools more effective, the development plan wants to organise the infrastructure and pay
attention to development of study and educational work, including establishment of a follow-up
probation system. In the coming years, the schools will be differentiated.
• The Development Plan continues to emphasize the importance of special treatment of
minors in criminal proceedings and the need to process juvenile offences quickly. Imprisonment
of minors should be considered the last resort and only if any softer intervention has not put an
end to the minor’s criminal career.
Regards 2008 big steps have been made towards the progress in reorganisation of schools
for students who need special treatment due to behavioural problems, also regarding the education
of the parents and as the new Viru prison is open, the conditions for juveniles and especially male
prisoners have improved.
Both abovementioned guidelines – guidelines for criminal policy and developmental plan for
reduction of juvenile delinquency are at the moment in process of change and lengthening, so that
the prioritization of juvenile delinquency is continually an important issue for the Juvenile Justice
system of Estonia.
For example: National Drug Abuse Prevention Strategy until 2012, Youth Work Strategy for 2006–2013,
Strategy for Ensuring Children’s Rights until 2008, etc.
2
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3.2. Punishments/sanctions according to the criminal law
(Types, characteristics)
Principal Punishments Imposed for Criminal Offences
For a criminal offence, the court may impose a pecuniary punishment or imprisonment.
Pecuniary punishment
For a criminal offence, the court may impose a pecuniary punishment of 30 to 500 daily
rates. The court shall calculate the daily rate of a pecuniary punishment on the basis of the average
daily income of the convicted offender. The court may reduce the daily rate due to special
circumstances, or increase the rate on the basis of the standard of living of the convicted offender.
The daily rate applied shall not be less than the minimum daily rate. The minimum daily rate shall
be fifty kroons. Average daily income shall be calculated on the basis of the income subject to
income tax received by the convicted offender during the year immediately preceding the year in
which criminal proceedings were commenced against the convicted offender or, if the data
pertaining to such year are not available, during the year preceding such year, less the income tax.
Daily rates shall be calculated in full kroons.
If at the time of commission of an act, the person is less than 18 years of age, the court may
impose a pecuniary punishment of thirty up to two hundred and fifty daily rates. A pecuniary
punishment shall not be imposed on a person of less than 18 years of age if he or she does not
have any independent income.
A pecuniary punishment may be imposed as a supplementary punishment together with
imprisonment unless imprisonment has been substituted by community service. A pecuniary
punishment shall not be imposed as a supplementary punishment together with a fine to the
extent of assets.
Imprisonment
For a criminal offence, the court may impose imprisonment for a term of thirty days to twenty
years, or life imprisonment.
Imprisonment for a term of more than ten years or life imprisonment shall not be imposed
on a person who at the time of commission of the criminal offence is less than 18 years of age.
Supplementary Punishments for Offences Imposed on Natural Persons
Occupational ban
A court may deprive a convicted offender of the right to work in a certain position or operate
in a certain area of activity for up to three years if the person is convicted of a criminal offence
relating to abuse of professional or official status or violation of official duties.
Deprivation of driving privileges
As a supplementary punishment, an offender or convicted offender may be deprived of driving
privileges for an offence relating to violation of the safe traffic or of rules of operation of a motor
vehicle, aircraft, water craft, tram or rolling stock:
1) for up to three years by a court in the case of a criminal offence;
2) for up to one year by a court or body conducting the extra-judicial proceedings in the case
of a misdemeanour in cases provided by the law.
A person shall not be deprived of the right to drive a motor vehicle if he or she uses the motor
vehicle due to disability, unless he or she drives the motor vehicle in a state of intoxication.
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Deprivation of right to hold weapons or ammunition
A court may deprive a convicted offender for up to five years of the right to acquire, store,
supply or carry weapons or ammunition if the person is convicted of a criminal offence relating to
holding or use of weapons or ammunition.
Deprivation of hunting or fishing rights
A court may deprive a convicted offender for up to three years of hunting or fishing rights if
the person is convicted of a criminal offence relating to violation of hunting or fishing rights.
Deprivation of right to access state secrets and classified information of foreign states and
right to process access state secrets and classified information of foreign states
For a misdemeanour related to the violation of the requirements of the State Secrets and
Classified Information of Foreign States Act, a court or a body which conducts extra-judicial
proceedings may impose deprivation of right to access state secrets and classified information of
foreign states and right to process access state secrets and classified information of foreign states
as supplementary punishment on the offender.
Deprivation of right to keep animals
For the commission of a prohibited act against an animal, the court may impose, as a
supplementary punishment, deprivation of the right to keep any animals or animals of a certain
species on a convicted person or offender:
1) for up to five years in the case of a criminal offence;
2) for up to three years in the case of a misdemeanour.
Fine to the extent of assets
If a court convicts a person of a criminal offence and imposes imprisonment for a term of more
than three years or life imprisonment, the court may, in the cases provided by law, impose a
supplementary punishment according to which the convicted offender is to pay an amount up
to the extent of the total value of all the assets of the convicted offender. A fine to the extent of
assets may be imposed as a supplementary punishment for a criminal offence committed before
1 February 2007.
Expulsion
If a court convicts a citizen of a foreign state of an intentional criminal offence and imposes
imprisonment, the court may impose expulsion with prohibition on entry for up to ten years as
supplementary punishment on the convicted offender. If the spouse or a minor child of the
convicted person lives with him or her in the same family in Estonia on a legal basis, the court in
its judgement shall provide reasons for imposition of expulsion. The term for a prohibition on entry
supplementing expulsion shall be calculated as of the expulsion of the convicted offender.
Expulsion shall not be imposed on a convicted citizen of a foreign state who at the time of
commission of the criminal offence was less than 18 years of age.
If a supplementary punishment is imposed together with detention or imprisonment, the
supplementary punishment shall extend to the whole term of the principal punishment and
additionally to the term determined by the court judgment or the decision of the body conducting
extra-judicial proceedings.
Besides, according to the Penal Code there exists special sanction applicable to minors. Court
may release the person of 14 to 18 years of age from punishment and impose the following
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sanctions: admonition; subjection to supervision of conduct; placement in a youth home;
placement in a school for pupils who need special treatment due to behavioural problems.
Principal Punishments Imposed for Misdemeanours
Fine
For a misdemeanour, a court or an extra-judicial body may impose a fine of three up to three
hundred fine units. A fine unit is the base amount of a fine and is equal to sixty kroons. A court
or an extra-judicial body may impose a fine of five hundred kroons up to five hundred thousand
kroons on a legal person who commits a misdemeanour.
Detention
For a misdemeanour, a court may impose detention for a term of up to thirty days.

3.3. Criminal punishment application in the practice
(Types, terms; statistic data and examples of the best/bad practice)
In 2008, 55% of juvenile cases found the solution in pre-trial proceedings, 45% of the
juvenile cases were sent to court. Pre-trial proceeding lasted regards one case in average 3 months,
the court proceedings lasted 1.5 months. If the juvenile has committed a crime for the first time,
then the prosecutor mainly closes the case and sends the material of the offence for the discussion
to the Juvenile Committees. The hardest crime cases always go to the court trial.
Criminal proceedings of minors mostly last less time than adult cases. This is one of the
priorities for the prosecutors and police offices agreed since 2005.
In 2008 a study was completed regarding the effectiveness of the punishments appointed for
juvenile offenders. The results of the study showed that one third of juvenile criminals convicted
by court had the criminal background, 69% of them had had the criminal punishment once,
22% – twice, and 9% – three or more times. 57% of the juveniles had in the past at least one
punishment for the misdemeanour, mainly the violations of the Alcohol and Tobacco Act.
The imprisonment is meant for the hardest offences, for offences against the persons. The
average imprisonment time reached 3 years. Regarding other crimes juveniles are released on
parole with supervision of probation officer.
Subjection to supervision and imprisonment in 2008 were used in less than 1/5 of the criminal
cases done by juveniles and admonition and conditional sentence were used in less than 3% of the
cases. The community service is not so widely used; the average length of the service is 178 hours.
In 2008 the pecuniary punishment was in average 5,438 EST kroons. If the juvenile has been sent
to supervision of the probation officer, then mainly they should not consume alcoholic drinks, drugs
during the time of the supervision and they should look for the job, go to school, etc.
Where possible, maximum criminal proceedings are avoided regarding to minor suspects and
the matter is forwarded to the Juvenile Committee or settled by conciliation3 proceedings in
criminal proceeding.
In 2008, 4% of the probationers were juveniles and the rate of effective results of the
probation period was quite high regards the juveniles, in 97% of the cases the sanctions applicable
for minors were applied (Penal Code § 87).

3
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In the text used as synonyms with mediation.

In 2008 there were 33 convicted juveniles in prisons, 22 of them were 17 years old boys
and 2 of them were girls. The number of convicted juveniles has been almost the same in 2007
(31), but in 2006 the number was 41. In 2008 37 juveniles were released from the prison.
19 persons had their first imprisonment, 12 their second, 1 – the third and 1 – the fifth imprisonment. 18 convicted juveniles were in prison because of the offences against the property and
12 because of the offences against the person. Most of the juvenile inmates are without the general
education (9 grades).
In 2008 there were 19 juveniles under custody. In 2007 the number of juveniles under
custody reached 41 and in 2006 – 48, so the diminished number of juveniles under custody is
a good sign and one of the set priorities in this field has been fulfilled – to hold under custody as
less juveniles as possible.
Regarding imprisonment there are following distinctions to juveniles:
• they are separated from adults;
• juveniles can stay shorter time in reception area of the prison;
• the disciplinary sanctions are different for juveniles;
• juveniles have to attend school until the age of 18 or until they obtain the basic education
(9 grades);
• the personnel working with juveniles are specially trained to work with juveniles and the
structure of the department for youth is specially designed for the juveniles (applicable
for boys, who stay in new Viru prison);
• there is a special programme in prison meant for the juveniles, named EQUIP (includes
anger management, the social skills training, the analysis of the social thinking, deciding,
etc);
• juveniles can have vocational education during the imprisonment time in the fields of
cooking, mechanical drawing using the Auto CAD program, welding, sanitary engineering
and driving (to get the B-category licence).

3.4. System of the educational measures for juveniles and other diversions
(Practice, problems, prospective)
The school has an important role upon shaping the communication and behaviour skills of
children, increasing their self-confidence and developing their social skills. Therefore, educational
measures are an important means of combating juvenile delinquency.
The state has created the following opportunities for helping children in ordinary schools:
Remedial classes meant for correction of the psychical development, feelings and will of
children with permanent educational difficulties for the purpose of supporting the development of
the child and contributing to the acquisition of the national curriculum of the basic school.
Opportunity classes have been opened in ordinary schools for teaching students with
educational difficulties and there are up to 16 students in the class. Teaching is differentiated and
based on the national curriculum.
Individual Study Programme (ISP) is a study programme drawn up for students with special
educational needs, which creates study and development conditions for the student in line with their
abilities. The ISP is applied either permanently or over a certain term in one or several subjects.
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Classes for children with behavioural difficulties the goal of which is to correct the behavioural pattern of students, reduce school refusal, increase overall social competence and shape study
habits and values in order to ensure study progress which corresponds to the student’s abilities.
Student home is a weekly home created at the school, which provides the student with the
study, residence and educational conditions corresponding to the individual needs and interests
of the student. The student home gives the opportunity to help children who have social problems
and whose parents do not have any time, will or skills to develop them.
Home study is made available by the state to students who have a certain medical diagnosis
or who have been hospitalised.
A speech therapist helps to prevent and treat oral and written speech disabilities. Speech
therapy is the oldest support system upon prevention of educational difficulties and therefore it is
also the most widespread.
After-school group provides students with support and supervision upon filling their leisure
time and doing homework and pedagogical instruction upon developing their interests.
In order to support the development of the student and promote cooperation between the
school and home, annual development conversations between the student, parent and the
advisory teacher were launched in 2005. Counselling services have been made available to the
parties attending to students who have educational difficulties and special educational needs.
Currently there are counselling centres only in a few cities (Tallinn, Tartu, Pärnu, Viljandi) and
they are financed primarily by local authorities. More schools have started using auxiliary teachers,
psychologists, social workers and social teachers. However, there are no reliable statistics on the
availability or extent of application of psychologists and social workers.
All the aforementioned support systems can be applied only upon agreement of the parents.
Therefore it is essential from the point of view of noticing problems and immediate intervention
that a well-oiled cooperation network be established between the school and home. Upon
application of support systems the lack of specialists often becomes an obstacle. Their availability
in a school does not depend solely on the good will and activities of the school but also the desire
and efforts of the manager of the school. Therefore the activeness of using various opportunities
created so far is different and may not always meet the needs of the area.
One part of the system of educational measures for juveniles is the function of Juvenile
Committees in Estonia, which are seen as a preventive stage to the court. By 1 January 2009,
there were 67 Juvenile Committees – 15 of them in counties and 52 in local authorities. The
committees dealt with 4,521 cases in 2008. The matter of a juvenile who has violated the law
is debated, as a rule, in the committee closest to his/her place of residence.
The Juvenile Committee has seven members, with work related experience in education,
social and health areas, a police official, probation officer and county or local government
employee. In most instances, the last is also the secretary of the Juvenile Committee. The
operation of the Juvenile Committee is organised by the Juvenile Committee secretary. Committee
members are people who also deal in their everyday life with questions affecting the lives of young
people. In cooperation with professionals, families and the young person themselves, in discussing
the problem jointly it is possible to find a better solution to the situation that has occurred.
The Juvenile Committees work under the Juvenile Sanctions Act, which is applied to those
7–18 years of age. Juvenile committee may, in accordance with Juvenile Sanctions Act § 3, apply
the following sanctions to juveniles:
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• admonition/warning, together with which it is possible to designate various fixed-term
conditions, if necessary, the juvenile is called before the commission again;
• organisation of study sanctions – direction of basic education acquiring students with
behavioural problems into separate classes, direction into a long day group), in addition,
the commission can recommend a change in class or school, give advice on turning to
the counselling committee or using available study aids, etc;
• directing to conversations with psychologists, addiction specialists, social workers or
other specialists;
• conciliation (mediation), which can be used, for example, in the case of family and school
conflicts, but also in the case of recently occurred misdemeanours. Conciliation must
take place with the agreement of the parties;
• obligation to live with parents, foster parents, guardian or caregiver or in a children’s
home;
• community service, which can be assigned only with the consent of the juvenile to
juveniles over the age of 13, up to 50 hours over a period of three months and up to 10
hours for a period of one month for those under 13 years of age. Community service
takes place under the supervision of an adult;
• assignment of a support person;
• participation in youth or social programmes or medical rehabilitation service or medical
treatment. The committee directs the juvenile to a specialist (psychologist, psychiatrist,
addiction specialist, etc), who decides on the need for treatment. The rehabilitation
programme is a source of support for the young person, where his/her difficulties are
dealt with by a team of specialists and several different areas of life are engaged. The
different parts of the rehabilitation service support one another and effectively help in the
case of especially difficult and multifaceted problems. The decision by the specialist or
the fulfilment of the rehabilitation plan is mandatory for the juvenile;
• the directing of students with special treatment due to behavioural problems to school.
Children are directed to specialised schools via a court ruling based on a petition from the
juvenile commission, for a period of one to two academic years. Juveniles who have not
committed a misdemeanour or criminal offence are not directed to specialised schools.
The substantive objective of sanctions is to guide and educate, and to support the
development of the young person. Based on specific young people, the determining factor in the
selection of sanctions is the problem which the young person requires assistance in resolving.
In 2008 the most frequent cause for sending young people to the Juvenile Committee was
unlawful act comprising the necessary elements of a misdemeanour committed by a person of less
than 14 years of age (37%), followed by failure to perform the obligation to attend school (20%)
and criminal offence committed at the age of 14–18 (16%). The young people sent to Juvenile
Committee because of misdemeanours and criminal offences have most often committed larceny,
whereas approximately half of the cases have caused damage in the amount of less than one
hundred kroons (e.g. stealing candy or toys from shops) (Tiko and Rannala, 2006).4 On average,
three fourths of the minors sent to Juvenile Committee during 2000–2008 were boys (69% in
2008). The proportion of the girls has been increasing during the last few years, accordingly 31%
in 2008 and 24% in 2005. In 2008 the most common sanctions imposed by Juvenile

4

http://www.just.ee/orb.aw/class=file/action=preview/id=23249/alaealised28-06-2006.pdf

209

Committees included admonition (40%), community service (22%) and interview with a specialist
(19%). Compared to the early 2000s the proportion of admonition and community service has
increased and the proportion of sanctions concerning organisation of study has decreased.
Conciliation/mediation is quite little used, and one of the reasons is presumably the timeline of the
criminal procedure (from 2–18 months). If the criminal case is closed, the materials of the case
are sent to the Juvenile Committees, but for the mediation the timeline from the time of the
commitment of the offence and the appointed sanctions time is quite long and then it is hard to
mediate the offender and the victim. There have been 22 cases of mediation in Juvenile
Committees in 2008, (see more in point 6).
Family-based intervention
Foreign surveys indicate that various family-based intervention programmes are effective
means of preventing juvenile behaviour problems and delinquency. For instance, home visit
programmes, educating parents in combination with children’s day care/school preparation,
training children and parents in nursery schools and schools, multi-system therapy and functional
family therapy.
Several of the services currently provided by the Ministry of Social Affairs and local authorities
are meant for supporting parents. For instance, the support person service is meant for children
and their parents in order to improve their management with daily life. The support person service
helps people with management difficulties return to a stable human environment. Abused children
and their family members may be offered a counselling service. Rehabilitation services can be
rendered to children specified by the Juvenile Committee who do not perform the obligation to
attend school or who have committed an unlawful act which has the elements of a crime provided
for in the Penal Code. Besides these services the counsel of a psychologist is widely sought in
various problem situations. Various non-profit associations also offer for a charge training and
counselling aimed at improving the upbringing practices and social skills of the parents (e.g. the
training organised the Sina ja Mina family centre; the training programme of the Viljandi Youth
Hobby Centre; the Secure Nursery School Project of non-profit association Eesti Naabrivalve).
Nevertheless there is room for improvement regarding attending to this issue in Estonia and
we cannot yet talk about systematic and active family-based intervention, especially programmes
planned for the parents of the risk group children.

3.5. Informal ways of dealing with juvenile delinquency
There are different NGOs working actively in the juvenile delinquency, risk behaviour and
Restorative Justice field. Since 2005 Ministry of Justice of Estonia has given out the project
funding for the crime prevention activities, the whole amount has been 7,153,156 kroons. 67%
of the funded projects have been and are dealing with the prevention of juvenile delinquency. The
target group of the projects mainly consists of children at risk: those who have had the contacts
with police and Juvenile Committees, those who live in children homes, those who are from
problematic families and also those, who have been or are studying in special schools. Last years
show that more support has been given to the rehabilitation programmes. In addition to this
funding possibility, there are also project grants made available for NGOs by the state government – the Ministry of Education and Research through the Juvenile Committees network, by the
Ministry of Interior through the police departments’ co-operation network and also special project
funding through the state budget, from Gambling Tax Committee. In general we may say that
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Estonia has support system for the third sector who is actively taking part of the juvenile
delinquency prevention work and there are ongoing real prevention activities in this field. Only
minus part in this aspect, is the lack of the overview of the results of the funded projects and
especially regards the efficacy of the activities to the real behaviour and thinking of juveniles.

4. Juvenile Justice System in Estonia
4.1. Understanding of the Juvenile Justice System
In modern legislation, children are viewed as a vulnerable group and several measures have
been introduced to protect the children due to the special needs arising from the specific nature
of their development. This also applies to the Juvenile Justice System.
In Estonia there are no special Juvenile Justice System authorities, as for example special
courts or prisons or special police departments working with youth, but special attention is paid
to juvenile issues starting from social welfare, schools, Juvenile Committees reaching criminal
proceedings, going through the way to the court and also after the decision made by court – in
probation, in prisons, in rehabilitation system. Abovementioned strategies and guidelines and
legislation is the basis for the understanding of Juvenile Justice System. For the everyday work the
Laulasmaa declaration, common priorities of the Prosecutor’s Office and the Police agreed by the
Minister of Justice and the Minister of Internal Affairs, play a great role. Both organisations have
their own inside rules for working with juveniles and some of them are listed in the legislative acts
(see more in point 4.3.).
As the work with juveniles need quite different approaches, the networking between the
agencies is needed and in Estonia quite a lot of network training has been done for the working
specialist in Juvenile Justice System. The trainings have centred to the following subjects – the
socio-psychological approach to children, children rights, legislative distinctions for the juveniles,
etc. The networking is better in some areas and not so good in others, but in general it is possible
to conclude that in Estonia there exists the understanding, that juveniles have to be treated
differently from the adults in Juvenile Justice System and all the peculiarities of the age are taken
into account.

4.2. Paternalistic/welfare approach in the Juvenile Justice
in the Estonia
The main document dealing with strategic issues of children’s rights and the protection of
these rights not only in Juvenile Justice System, but in general, is called Strategy to Guarantee
the Rights of the Child and it foresees adoption of annual action plans by the Government of the
Republic. The Ministry of Social Affairs has the obligation to submit to the Government progress
reports on action plans. The Strategy to Guarantee the Rights of the Child and the resulting action
plans list the main development trends and actions to ensure welfare of children, grouped by the
government areas of all ministries, including the Ministry of Justice and Internal Affairs who hold
the leading positions regarding Juvenile Justice System. In general terms, the child welfare
activities could be classified under two groups: services, support and other assistance provided
to the child and to his or her family to support establishment of a safe growing and development
environment for the child, and foster care.
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In foreign countries and in Estonia people have come to the understanding that effective work
with juvenile delinquents requires an individual approach and strong teamwork and networking.
It is important that juvenile delinquents are not alone with their problems and that the reasons
and risk factors of their offences are consistently attended to as of noticing the problem until its
resolution. Such an approach requires that a specific person – the case manager who attends to
the problem of one minor from the beginning to the end – stand for the resolution of the problem
of each minor. The case manager certainly does not work alone, but cooperates with specialists
of other areas (e.g. the social worker of the school, a child protection official, an education official,
the police, and the probation officer) where necessary in order to jointly organise the imposition
of sanctions according to the needs of the minor. Networking for resolution of the problems of
juvenile delinquents is currently not effective throughout Estonia. Therefore the early notice of the
problems of minors and timely reaction thereto is not always ensured. There is room for
improvement in cooperation between different institutions as well, because it is still currently
based primarily on personal contacts and people tend to focus on single cases involving minors.
The application of networking is made difficult by the lack of specialists who would attend to the
problems of children (e.g. child protection officials, psychologists, social teachers). The number
of child protection officials in Estonia has increased over the recent years, but it remains well
below the goal of one child protection official per one thousand children. In 2001 there were 117
and in 2005 there were 153 child protection officials (16 at county governments and 137 at
local authorities). The lack of child protection officials is an obstacle primarily in smaller and rural
local authorities.
The system of case management, i.e. who should be the case manager in the event of an
offence committed by a minor, what the exact role of the case manager is, how the exchange of
information between various specialists should take place upon resolution of the problems of a
juvenile delinquent, has not been clear either.
In Juvenile Justice System a person who is at least 14 years of age is capable of guilt and is
held responsible for his or her acts pursuant to the Penal Code. However, several protective
measures have been established for minors to ensure their welfare during the period of pre-trial
procedure and in cases when they are sentenced to a custodial institution. For example, an
exemption applicable to minors includes arrangements to enable them to comply with the
obligation to attend school.
In criminal procedure there are specifications concerning hearing of witnesses who are minors
(Code of Criminal Procedure § 290) – the minor of less than 14 years shall be heard in the
presence of a child protection official, social worker or psychologist who may question the witness
with the permission of the judge. The body conducting the proceeding may involve a child
protection official, social worker or psychologist in the hearing of a minor over 14 years of age.
Juvenile offences and also minor deviations from social regulations are processed primarily
on the basis of the Juvenile Sanctions Act. A juvenile who does not fulfil the obligation to attend
school, loiters or steals is referred to a Juvenile Committee by the school, local authority or
frequently also by the prosecutor who uses the right to discipline a minor through the Juvenile
Committee. The purpose of the Juvenile Sanctions Act is to influence and support the juveniles
without application of stricter penal measures. In addition to milder sanctions, such as sanctions
concerning organisation of study, conciliation, obligation to live with a parent or guardian, warning,
community service, etc., the Act also provides as an extreme measure for a possibility to file a court
application for sending the minor to a school for students with special needs. The latter is a special
sanction, which the court may impose for one year and thereafter extend for one more year subject
to the submission of a respective application.
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4.3. Legal provisions and legal acts regarding to Juvenile delinquency,
juveniles in the criminal process
There are several distinctions in the Code of Criminal Procedure for the juveniles. The
participation of a counsel throughout a criminal proceeding is mandatory if at the time of
commission of the criminal offence, the person being defended was a minor. In Estonia every
person has the opportunity to observe and record court sessions, but a court may declare that a
session or a part of a session can be restricted in the interests of a minor. A court also may remove
a minor from a public court session if this is necessary for the protection of the interests of the
minor.
If a minor is suspected or accused of committing a criminal offence together with an adult,
an investigative body, Prosecutor’s Office or court may, by an order or ruling, sever the criminal
matter concerning the minor for a separate criminal proceeding if severance does not prejudice the
comprehensiveness, thoroughness or objectivity of the criminal proceeding and is in the interests
of the minor.
In the case of a suspect who is a minor, a Prosecutor’s Office is required to assign the head
of the probation supervision department with the duty to appoint a probation officer. A judge shall
verify whether a pre-trial report has been prepared in the criminal matter of the accused who is
a minor. At the order of a judge, a probation officer shall amend a pre-trial report. The purpose of
the pre-trial report is to give additional information about the juvenile to support the decision
made by the court. If the juvenile is accused and the case is sent to the court, there has to be
always the pre-trial report.
A witness under 14 years of age shall be heard in the presence of a child protection official,
social worker or psychologist. The body conducting the proceedings may involve a child protection
official, social worker or psychologist in the hearing of a minor over 14 years of age.
There exists the principle that all officials who deal with children should have the necessary
training. So far several police officers, prosecutors and the secretaries of juvenile committees and
judges have received training concerning the aspects of working with children. There are concrete
police officers and prosecutors, who have specialised in juvenile matters. There are also some
judges who have specialised for juvenile cases, but the specialisation to juvenile matters is not
common in each court yet.
Mostly the juvenile witnesses and victims are questioned in the special juvenile hearing
rooms, which are furnished child-friendly and have the equipment and technical devices suitable
for juveniles. In crime cases against the persons and in sexual crime cases, if possible, there have
to be avoided questionings taking place several times if there are juveniles under 14 years of age
in the case. All these questionings have to be recorded.
Usually the questioning of the juvenile is no different from the adult cases (Code of Criminal
Procedure § 75), but the prosecutor, police officer or the judge has to bear in mind that all the
proceedings done have to be suitable for the juveniles and take into consideration the interests of
the child.
If commencement of criminal proceedings is refused or a criminal proceeding is terminated
for the reason that the unlawful act was committed by a minor who was incapable of guilt on the
grounds of his or her age, the investigative body or Prosecutor’s Office shall refer the materials of
the criminal matter to the Juvenile Committee of the place of residence of the minor. If a
Prosecutor’s Office finds that a minor who has committed a criminal offence at the age of 14 to
18 can be influenced without imposition of a punishment or a sanction prescribed in § 87 of the
Penal Code, the Prosecutor’s Office shall terminate the criminal proceeding by a ruling and refer
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the criminal file to the Juvenile Committee of the place of residence of the minor. Prior to referral
of materials to a Juvenile Committee, the nature of the act with the elements of a criminal offence
and the grounds for termination of the criminal proceeding shall be explained to the minor and
his or her legal representative.

4.4. Administration of Juvenile Justice
(Involved state institutions, their competence, tasks, effectiveness as well as
a NGO role in the Juvenile Justice System)
There exists the principle that all officials who deal with children should have the necessary
training. So far several police officers, prosecutors and the secretaries of Juvenile Committees and
judges have received training concerning working with children. There are concrete police officers
and prosecutors, who have specialised in juvenile matters. There are also some judges who have
specialised in juveniles, but the specialisation to juvenile matters is not common in each court yet.

4.4.1. State Probation Service
(Role, mission, competence, tasks in the field of the Juvenile Justice)
There are no specialised probation officers for juveniles, but there are some rehabilitation
programmes meant for juveniles done in probation offices.

4.4.2. State Police role and tasks in the Juvenile Justice System
In police there is a valid directive which specifies the distinctions for the juvenile matters,
including the length of the criminal proceedings for suspect juveniles in criminal and
misdemeanour cases. This directive also says that there are special police officers working with
juvenile matters. Also there are special hearing rooms for juveniles in police prefectures (there are
toys, drawings and anatomical toys in these rooms). The availability to use recording system in
questionings in these rooms should ensure that first of all the child victims should not be
traumatized several times during the criminal proceeding. If needed, the recorded material can be
used also in court hearing.

4.4.3. State Prosecutor Office’s competence
in the Juvenile Justice System
Prosecutors’ Offices shall direct pre-trial procedure and ensure the legality and efficiency. The
Chief Public Prosecutor may give general instructions for Prosecutors’ Offices and investigative
bodies in order to ensure the legality and efficacy of pre-trial procedure. There is a Chief Public
Prosecutors guideline for special treatment of minors in criminal proceedings and this should
assure equal and child-friendly treatment for minors.
According to the guideline, if there are juveniles involved, the publication of data of criminal
proceedings is very restricted. Mostly the juvenile witnesses and victims are questioned in the
special juvenile hearing rooms, which are furnished child-friendly and have the equipment and
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technical devices suitable for juveniles. In crime cases against the persons and in sexual crime
cases, if possible, questionings taking place several times have to be avoided if there are juveniles
under 14 years of age in the case. All these questionings have to be recorded.
If the witness is under 10 years of age, then if possible she/he will not be questioned during
the court meeting, because the conjuncture of the meeting does not allow the juvenile to be
objective in his/her sayings.
The arrest is applied for juveniles only in exceptional circumstances (Code of Criminal
Procedure § 130), the child protection officer or pedagogue or the doctor have to be accompanied.
Expedited procedure (Code of Criminal Procedure § 2561) and summary proceedings shall
not be applied if the suspect is a minor (Code of Criminal Procedure § 251 lg 2).
In juvenile cases the purpose of the criminal justice is not the punishment itself but the
avoidance of the future criminal activity, the integration of the juvenile to the society and offering
help with the social issues if needed. So taking into account these principles, imprisonment is the
exception in juvenile cases.
In Estonia the Prosecutor’s Offices are divided into 4, the same applies for Police Offices. In
all of them there are specialised officers working with juvenile matters.
In abovementioned priorities (so-called Laulasmaa declaration) for justice system it has been
agreed, that the proceeding regards the juveniles should not last more than 4 months, this has to
include all the activities starting from the questioning as the suspect until the decision of the
prosecutor. This timeline has been achieved in practice as well. The main problem has been the
court proceedings, which sometimes last longer and one of the problems has been the timeline
between sending the material to the court until nominated court meeting is taking place.
Still the length of the proceedings of juvenile cases is really important, because a juvenile has
to feel the reaction to his/her actions and if the reaction comes as soon as possible, the efficiency
of the punishment is much better than in the cases where the reaction has been delayed.

5. Restorative Justice in the Estonian Criminal Justice System
5.1. Whether Restorative Justice principles, elements, forms, types are
recognized in the Criminal law system and in the legal acts?
Yes, Restorative Justice principles are recognized in the criminal law system. There is a
possibility to terminate criminal proceedings on the basis of conciliation in the Code of Criminal
Procedure an also to use mediation by the Juvenile Sanctions Act.
On the basis of conciliation in the Code of Criminal Procedure there is a possibility to
terminate criminal proceedings. The Prosecutor’s Office may request termination of the criminal
proceedings by a court with the consent of the suspect or accused and the victim, if facts relating
to a criminal offence in the second degree which is the object of criminal proceedings are obvious
and there is no public interest in the continuation of the criminal proceedings and the suspect or
the accused has reconciled with the victim. Termination of criminal proceedings is not permitted:
1) in criminal offences specified in § 122 (torture), § 133 (enslaving), § 134 (abduction),
§ 136 (unlawful deprivation of liberty), § 138 (illegal conduct of human research), § 139
(illegal removal of organs or tissue), § 141 (rape), § 142 (satisfaction of sexual desire by
violence), § 143 (compelling person to engage in sexual intercourse), § 214 (extortion)
and § 263 (aggravated breach of public order) of the Penal Code;
2) in criminal offences committed by an adult person against a victim who is a minor;
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3) if the criminal offence resulted in the death of a person;
4) in crimes against humanity and international security, against the state, criminal official
misconduct, crimes dangerous to the public and criminal offences directed against the
administration of justice.
A request of a Prosecutor’s Office shall be adjudicated by a ruling of a judge sitting alone. If
necessary, the conciliator, the prosecutor, the victim, the suspect or accused and, at the request
of the suspect or accused, also the counsel shall be summoned to the judge for the adjudication
of the request of the Prosecutor’s Office.
In the event of termination of criminal proceedings, the court shall impose, at the request of
the Prosecutor’s Office and with the consent of the suspect or the accused, the obligation to pay
the expenses relating to the criminal proceedings and to meet some or all of the conditions of the
conciliation agreement on the suspect or accused. The term for the performance of the obligation
shall not exceed six months. A copy of the ruling shall be sent to the conciliator.
If the judge does not consent to the request submitted by the Prosecutor’s Office, he or she
shall return the criminal matter on the basis of his or her ruling for the continuation of the
proceedings.
If a person with regard to whom criminal proceedings have been terminated fails to perform
the obligations imposed on him or her, the court, at the request of the Prosecutor’s Office, shall
resume the criminal proceedings by an order.
If the object of criminal proceedings is a criminal offence in the second degree for which the
minimum rate of imprisonment is not prescribed as punishment or only a pecuniary punishment
is prescribed as punishment by the Special Part of the Penal Code, the Prosecutor’s Office may
terminate the criminal proceedings and impose the obligations. The Prosecutor’s Office may
resume terminated criminal proceedings.
A victim has the right to file an appeal against a ruling on termination of the criminal
proceeding made on the basis of this section within ten days as of receipt of a copy of an order
on termination of the criminal proceedings.
Conciliation proceedings
The Prosecutor’s Office or court may send the suspect or accused and the victim to
conciliation proceedings with the objective of achieving conciliation between the suspect or
accused and the victim and remedying of the damage caused by the criminal offence. The consent
of the suspect or accused and the victim is necessary for application of conciliation proceedings.
In the case of a minor or a person suffering from a mental disorder, the consent of his or her
parent or another legal representative or guardian is also required.
The Prosecutor’s Office or court shall send the order or ruling on application of conciliation
proceedings to the conciliator for organisation of conciliation. The conciliator shall formalise the
conciliation as a written conciliation agreement which shall be signed by the suspect or accused
and the victim and the legal representative or guardian of a minor or a person suffering from a
mental disorder. A conciliation agreement shall contain the procedure for and conditions of
remedying of the damage caused by the criminal offence. A conciliation agreement also may
contain other conditions.
The conciliator shall send a report with a description of the course of conciliation to the
Prosecutor’s Office. In event of conciliation, a copy of the conciliation agreement shall be annexed
to the report.
After the termination of the criminal proceedings, the conciliator shall verify whether or not
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the conditions of the conciliation agreement approved are met. A conciliator has the right to
request submission of information and documents for confirmation of the performance of the
obligation. The conciliator shall notify the Prosecutor’s Office of performance of the obligation
failure to perform the obligation.
The conciliator has the right, in performing his or her duties, to examine the materials of the
criminal matter with the permission of and to the extent specified by the court. A conciliator shall
maintain the confidentiality of facts which have become known to him or her in connection with
the conciliation proceedings. A court or a Prosecutor’s Office may summon a conciliator for oral
questioning in order to clarify the content of the agreement of the conciliation proceedings.
By the Juvenile Sanctions Act there is also a possibility to use mediation as one of the
sanctions, which will be decided on each case by the Juvenile Committees. About the financing
structures there is no information in Ministry of Justice, because this legislation and
implementation of the Juvenile Sanctions Act is the responsibility of the Ministry of Education
and Research.

5.2. What is the practice or the Restorative Justice principles
and forms application in the Estonia regarding to the juveniles
Restorative Justice principles are used in justice system, mainly through the victim support
services and mediation. These services do not have the specifications regarding juveniles. Since
2003 Victim Support Act provides the bases for state organisation of victim support, organisation
of conciliation service, compensation of the cost of the psychological care paid within the
framework of provision of victim support services and the procedure for payment of state
compensation to victims of crime (hereinafter compensation).
In the beginning of 2007 the mediation in criminal procedure came into force and in 2008
there were already 109 cases of mediation. In 2007 the total number of mediation cases was 3
times less than in 2008 and in majority it was used in threat and physical abuse cases. If a person
with regard to whom criminal proceedings have been terminated fails to perform the obligations
of mediation imposed on him or her, the court, at the request of the Prosecutor’s Office, shall
resume the criminal proceedings by an order (Code of Criminal Procedure § 203¹). We have had
this kind of cases once in 2 years, so it is possible to conclude that mediation has started to work
in Estonia.
It is possible to terminate the criminal proceeding and to start mediation if the there is no
public interest in the continuation of the criminal proceedings and the suspect or the accused has
reconciled with the victim. Termination of criminal proceedings and mediation is, for example, not
permitted in criminal offences committed by an adult person against a victim who is a minor and
if the criminal offence resulted in the death of a person. Mediation can be applied by Prosecutor’s
Office or by court.
In the beginning of 2009 there was finished the analysis done by Ministry of Justice regarding
the mediation and the results show, that in 90% of the cases the mediation is used in violent crime
cases. This is quite understandable result, because in most of these cases the offender and the
victim know each other and mostly the cases start from the fights and arguments where none of
the party knows who started to fight. If the case is raised inside the families, then both parties
are open-minded about the mediation as the result of the case. The analysis did show that not
only the cases of violent crimes where the parties know each other terminate in mediation, but
there are also the cases, where the parties in criminal case are strangers to each other. One
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important part of the mediation process is the compensation of damages to the victim, so if most
of the mediation cases are based on violent crimes, one of the obligations to the offender can be
not to consume alcohol, to pay the debts, to avoid act violent physically or mentally, etc.
Analysis showed that there are not so many juvenile mediation cases and this may be caused
of the duration of the criminal procedure, it will be longer if the mediation is meant for juveniles.
In Civil Procedure some legal acts do mention the term of mediation in one or another context.
According to the Code of Civil Procedure (CCP) § 4, for example, the court shall take all possible
measures to settle the case or a part thereof by compromise or in another manner by agreement
of the parties if this is reasonable in the opinion of the court. For such purpose, the court may,
among other, present a draft of a contract of compromise to the parties or request that the parties
appear before the court in person, or propose that the parties settle the dispute out of court or call
upon the assistance of a conciliator. The paragraph of CCP mentioned above constitutes the
general principle for the court to try to settle disputes peacefully, nevertheless in family matters
there is as well a special norm in the CCP § 563, providing that the court may summon, based
on a petition by the parent, the parents before the court in order to settle the conflict pertaining
to the child by way of agreement in case of violation of ruling regulating access to child. The court
shall summon the parents in person and inform them of the potential legal consequences of failure
to appear.
In family matters there are also several references in CCP that the court may draw attention
of the parties to the fact that they can use the help of family adviser. The activity of family advisers
is not regulated by legal acts. It is also mentioned in the Bar Association Act § 41, that the
advocates may act as conciliators. Family disputes are resolved in Estonia commonly through
court mandated mediation and initiated by the court based on a petition by the parent. The law
does require expressis verbis the court to work towards an amicable settlement between the
parties at every stage of the judicial proceeding (CCP § 4). Mediation in family disputes concerning
violation of ruling regulating access to child is obligatory for the parents. The court shall summon
the parents in person and inform them of the potential legal consequences of failure to appear.
As for in the moment the only regulated conciliation is carried through by the judge during
the court process, there are no special extra requirements for judges regarding the conciliation.
There are no extra requirements either for the advocates acting as conciliators. There exist only
general educational and other conditions of being appointed as judge or accordingly functioning
as advocate.
In spring 2007 the Ministry of Justice had a common project with German Foundation for
International Legal Cooperation which resulted in special mediation schooling of judges and other
persons with interest. Estonian Union of Child Welfare offers a schooling cycle in the area of family
mediation. The Juvenile Committees mediators were trained quite a number of years ago and the
trainers came from Finland. As far as we know, there is no regular mediation schooling available
in Estonia and, for example, the forms of family mediation are not regulated in Estonian legislation.
When persons use the family counselling, they have to pay the costs themselves. Conciliation
during the court proceedings and in criminal proceedings held by judge or the prosecutor does not
add any extra costs to the parties.
Unfortunately we do not have any official registers or lists of mediators and we do not have
an overlook about the finance support of the state to associations or NGOs eventually dealing with
family disputes mediation.
In our knowledge there are following organisations offering mediation service in Estonia:
1) Estonian Union for Child Welfare (website: www.lastekaitseliit.ee) is a non-profit
association with the mission to support children’s rights. Among other activities they consult
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parents wishing to separate or divorce by encouraging them to use the service of conciliators in
order to protect children’s interests. They have been organising schooling cycles in the area of
family mediation.
2) Estonian Association of Conciliators does not have in the moment its own website, but the
preparations for creating it are in progress. The members of that association are offering
conciliation service.
3) Crisis Resolving Centre of Tallinn is offering free family mediation for couples.
4) Estonian Children’s Fund (website: www.elf.ee) consult parents wishing to separate or
divorce by encouraging them to use the service of conciliators in order to protect children’s
interests.

6. Victim offender mediation in the cases where juveniles
are involved
In general adequate treatment of and support to child victims is a sensitive subject, which
certainly needs further development. Pursuant to the Child Protection Act, every person is required
to notify the police or a social services worker of a child who is in need of assistance.
In 2008 there were 22 cases of mediation in Juvenile Committees. Mainly the mediation is
used in county committees and in majority the results of the mediation were positive. The
mediation is appointed mainly in the physical abuse cases, which happened between the
schoolmates. The average age was 14. One case was solved also regarding a school conflict
between the teacher and the juvenile. There have been also mediation cases for the families,
where the secretary of the Juvenile Committee has sent the family to see the psychologist or
therapist with the intention to apply mediation.
In Harju county there was organised the 120 hour mediation trainings for the specialists
(police, child protection, social workers, etc.) and the main intension of the training was to avoid
the conflict situations to reach to the criminal procedure or to Juvenile Committees, because the
mediation as the sanction to the juveniles is too late to apply, because the timeline in between the
commission of the act and the sanction is too long. The main idea was to apply the mediation
promptly after the conflict situation.

7. Conferencing in the cases where juveniles are involved
In our knowledge there are no official conferencing cases where juveniles are involved. This
might happen unofficially and outside Juvenile Justice System.

8. Compensation of damages

(General situation in the country, compensation as an element of the Restorative Justice;
compensation as a reason for person’s release from criminal liability or mitigating
circumstance in the criminal process)
Compensation of damages
The filing of a civil action for compensation for proprietary damage in a criminal proceeding
is exempt from state fees. The nature and extent of the damage caused by the criminal offence
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shall set out the statement of charges. Whether and to which extent to satisfy the civil action or
compensate for the damage caused by the criminal offence are issues to be adjudicated upon
making of court judgement. If a court makes a judgement of conviction, the court shall satisfy the
civil action in full or in part or dismiss or refuse to hear the action. If a court makes a judgement
of acquittal, the court shall refuse to hear the civil action.
If the hearing of a civil action is refused, the right to file the same action pursuant to civil
procedure shall be explained to the victim.
Compensation for Expenses Relating to Criminal Proceedings
If a minor is required to reimburse the expenses relating to a criminal proceeding, the body
conducting the proceedings may impose the reimbursement of expenses on his or her parent,
guardian or child care institution.
Victim Support Act
On 17 December 2003 Victim Support Act was passed (entered into force 1 February 2004).
This Act regulates the state organisation of victim support and the procedure for payment of state
compensation to victims of crime. This Act prescribes the persons who are entitled to victim
support services and state compensation and the conditions of and procedure for applying for,
granting and paying the compensation. For the purposes of this Act, a victim support service is a
public service aiming at maintaining or enhancing the ability to cope of persons who have fallen
victim to negligence, mistreatment or physical, mental or sexual abuse. Victim support services
consist of providing counselling and assistance to victims in communicating with state and local
government authorities and legal persons. The requirements for victim support services and service
providers shall be established by the Minister of Social Affairs.
The provision of victim support services shall be ensured by the Ministry of Social Affairs in
accordance with the principle of regionalism. The Ministry of Social Affairs shall co-operate with
state and local government authorities and legal persons in providing victim support services,
involve and supervise victim support volunteers and organise training for such volunteers.
The amount of compensation shall be determined on the basis of the following material
damage caused by a crime of violence:
1) damage arising from incapacity for work;
2) expenses for the medical treatment of the victim;
3) damage arising from the death of the victim;
4) damage caused to spectacles, dentures, contact lenses and other appliances substituting
for bodily functions and to clothes;
5) the victim’s funeral expenses.
The amount of compensation shall be 80% of the material damage.
Any amounts which a victim or his or her dependant receives or is entitled to receive as compensation for damage resulting from a crime of violence from a source other than the person liable
for the damage caused by the crime shall be deducted from the damage serving as the basis for
determining the amount of compensation. In determining the amount of the compensation, the
compensation paid to the applicant by the person liable for the damage caused by the crime shall
be taken into account to the extent of the amount paid before the grant of compensation on the
basis of this Act.
Compensation payable on the basis of Victim Support Act is financed and state victim support
services are financed from allocations from the state budget to the budget of the Ministry of Social
Affairs according to the state budget for the corresponding year.
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The sources for covering compensation paid on the basis of this Act and the expenses relating
to the provision of state victim support services are:
1) compensation levies paid upon a judgement of conviction;
2) amounts recovered by way of recourse on the basis of this Act;
3) allocations from the reserves for the previous year;
4) other funds allocated from the state budget.

9. Problems and prospective of Restorative Justice regarding
to the juveniles in the Estonian criminal law
Mediation in the Juvenile Committees is the problem, which has to be solved. The mediation
takes place too late, the mediation is not so widely used because there are not so many mediators
available, and mediation is not actual for the victim and as well for the offender if it takes place
later than straight after the situation takes place.
It has been discussed with the Ministry of Social Affairs, that there is the need for the change
in legislation regarding the mediation workers. The change of the Victim Support act should give
the opportunity to the Juvenile Committees to use victim support persons as mediators, because
in reality they have the professional training to mediate.
Mediation should also be more widely used in the conflict situations in schools (for example,
in bullying cases). Nowadays there are not enough practical experiences of this field, but as for
the future it should be one of the places mediation should take place more.
Much wider problem in Estonia is that the principles of the Restorative Justice should be
more widely used in general as they are at the moment. From the interviews of the research of
the efficacy of the juvenile punishments it was seen, that the specialists see the need for
Restorative Justice principles in community service, also the young person, who has committed
the crime should feel reintegrative shaming.
As the Restorative Justice principles are more widely discussed among different specialist in
the field, we can hope that these principles will be the part of the new guidelines for criminal policy
from 2011 as well as in the development plan for reducing juvenile crime starting the year of
2010.

10. Statistic data, examples, good and bad practice in the cases
of the Restorative Justice in Estonia regarding to juveniles
There are several projects done and in progress regarding Restorative Justice for juveniles. In
general the project for the juveniles, who have risk behaviour and who have committed offences
are focused to the following themes:
• teaching the social skills;
• prevention of risk behaviour – camps, trainings, lectures;
• offering counselling services and support for the families in general;
• paying special attention to the behaviour issues – for example, the possibilities to support
the hyperactive children;
• evolving support networks for the children at risk;
• prevention of alcohol and drugs misuse and offering treatment programmes for the
addicts;
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• preventing truancy;
• offering rehabilitation services after the imprisonment and probation, etc.
In 2007 the Ministry of Justice audited the crime prevention projects (including those focused
to Restorative Justice) they had financed and in general the audited projects were effective and
the goals were in most of the cases achieved. The financial support given from the Ministry of
Justice was in correlation with the effectiveness of the projects. The costs for one participant were
smaller in bigger projects and bigger in the smaller projects.
In general we may say that Estonian has support system for the third sector who is actively
taking part of the juvenile delinquency prevention work and Restorative Justice and there are
ongoing real prevention activities in this field. Only minus part in this aspect, is the missing
overview of the results of the funded projects and especially regards the efficacy of the activities
to the real behaviour and thinking of juveniles.
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